
August 29, 2016 

Ms. Lacey B. Lucas 
Assistant District Attorney 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Dallas County Criminal District Attorney's Office 
411 Elm Street, 5th Floor 
Dallas, Texas 75202 

Dear Ms. Lucas: 

OR2016-19500 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 624312. 

Dallas County (the "county") received a request for information p~rtaining to a specified 
audit of the Dallas County Constable's Office Precinct One and records regarding time and 
attendance, disciplinary actions, misappropriations, policy violations, and GPS reports and 
gas records for a specified vehicle during a specified time period. 1 You claim the submitted 
information is excepted from disclosure under sections552.101, 552.102, 552.108, 552.116, 
and 552.152 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy[.]" Gov't Code§ 552.102(a). We understand you to assert the privacy 

1You state the county sought and received clarification of the information requested. See Gov't Code 
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify 
request); see also CityofDallasv. Abbott, 304 S.W.3d380, 387 (Tex. 2010) (holding that when a governmental 
entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request for 
information, the ·ten-day period to request an attorney general ruling is measured from the date the request is 
clarified or narrowed). 
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analysis under section 552.102(a) is the same as the common-law privacy test under 
section 552.101 of the Government Code. Section 552.101 of the Government Code 
encompasses common-law privacy, which protects information if it (1) contains highly 
intimate or embarrassing facts, the publication of which would be highly objectionable to a 
reasonable person, and (2) is not oflegitimate concern to the public. Indus. Found. v. Tex. 
Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). In Hubert v. Harte-Hanks Texas 
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.-Austin 1983, writ refd n.r.e.), the 
court of appeals ruled the privacy test under section 552.102(a) is the same as the Industrial 
Foundation privacy test. However, the Texas Supreme Court has expressly disagreed with 
Hubert's interpretation of section 552.102(a), and held the privacy standard under 
section 552.102(a) differs from the Industrial Foundation test under section 552.101. See 
Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). 
The Texas Supreme Court also considered the applicability of section 552.102(a) and held 
it excepts from disclosure the dates of birth of state employees in the payroll database of the 
Texas Comptroller of Public Accounts. See id. at 348. Upon review, we find none of the 
submitted information is subject to section 552.102(a), and the county may not withhold any 
of the information at issue on that basis. 

Section 552.116 of the Government Code provides, 

(a) An audit working paper of an audit of the state auditor or the auditor of 
a state agency, an institution of higher education as defined by 

. Section 61.003, Education Code, a county, a municipality, a school district, 
a hospital district, or a joint board operating under Section 22.074, 
Transportation Code, including any audit relating to the criminal history 
background check of a public school employee, is excepted from [required 
public disclosure]. If information in an audit working paper is also 
maintained in another record, that other record is not excepted from [public 
disclosure] by this section. 

(b) In this section: 

(1) "Audit" means an audit authorized or required by a statute of this 
state or the United States, the charter or an ordinance of a 
municipality, an order of the commissioners court of a county, the 
bylaws adopted by or other action of the governing board of a hospital 
district, a resolution or other action of a board of trustees of a school 
district, including an audit by the district relating to the criminal 
history background check of a public school employee, or a resolution 
or other action of a joint board described by Subsection (a) and 
includes an investigation. 
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(2) "Audit working paper" includes all information, documentary or 
otherwise, prepared or maintained in conducting an audit or preparing 
an audit report, including: 

(A) intra-agency and interagency communications; and 

(B) drafts of the audit report or portions of those drafts. 

Gov't Code § 552.116. You assert Exhibits B and C consist of audit working papers 
pertaining to an audit conducted by the Dallas County Auditor's Office (the "auditor's 
office"). You state the audit at issue is authorized by section 115.0035 of the Local 
Government Code. See Local Gov't Code § 115.0035 (authorizing auditor's office to 
examine county's accounts). You explain the audit is in draft form and is still under review 
by the auditor's office. Based on your representations and our review, we agree Exhibit B 
constitutes audit working papers. Therefore, the county may withhold Exhibit B under 
section 552.116 of the Government Code.2 However, in this case, the requestor specifically 
seeks GPS reports for a specified vehicle and does not specifically ask for this information 
from the auditor's office. Thus, we find the GPS reports submitted as Exhibit C are 
maintained independently of the audit working papers. Section 552.116 does not apply to 
records that exist independently of the audit working papers. See Gov't Code§ 552.116(a) 
(if information in an audit working paper is also maintained in another record, that other 
record is not excepted from public disclosure by section 552.116). Accordingly, the county 
may not withhold Exhibit C under section 552.116 of the Government Code. 

You seek to withhold Exhibit C under section 552.101 of the Government Code. 
Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Id. § 552.101. This section 
encompasses information made confidential by judicial decision and the common-law 
physical safety exception. The Texas Supreme Court has recognized, for the firsttime, a 
common-law physical safety exception to required disclosure. Tex. Dep 't of Pub. Safety v. 
Cox Tex. Newspapers, L.P. & Hearst Newspapers, L.L.C., 343 S.W.3d 112, 118 
(Tex. 2011 ). Pursuant to this common..:law physical safety exception, "information may be 
withheld [from public release] if disclosure would create a substantial threat of physical 
harm." Id. In applying this standard, the court noted "deference must be afforded" law 
enforcement experts regarding the probability of harm, but further cautioned, "vague 
assertions ofrisk will not carry the day." Id at 119. 

You assert release of Exhibit C would subject various individuals to harm. However, upon 
review, we find you have failed to demonstrate release of Exhibit C would create a 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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substantial threat of physical harm. Therefore, the county may not withhold Exhibit C under 
section 552.101 in conjunction with the common-law physical safety exception. 

Some of the remaining information may be subject to section 552.117 of the Government 
Code.3 Section 552.l 17(a)(l) of the Government Code excepts from disclosure the home 
address and telephone number, emergency contact information, social security number, and 
family member information of a current or former employee or official of a governmental 
body.who requests this information be kept confidential under section 552.024 of the 
Government Code. See Gov't Code § 552.117(a)(l). Whether a particular item of 
information is protected by section 552.117(a)(l) must be determined at the time of the 
governmental body's receipt of the request for the information. See Open Records Decision 
No. 530 at 5 (1989). Thus, information may be withheld under section 552.117(a)(l) only 
on behalf of a current or former employee or official who made a request for confidentiality 
under section 552.024 prior to the date of the governmental body's receipt of the request for 
the information. Information may not be withheld under section 552.117(a)(l) on behalf of 
a current or former employee or official who did not timely request under section 552.024 
the information be kept confidential. Therefore, to the extent the individuals whose 
information is at issue timely requested confidentiality under section 552.024 of the 
Government Code, the county must withhold the information we have marked under 
section 552.l l 7(a)(l) of the Government Code. Conversely, to the extent the individuals at 
issue did not timely request confidentiality under section 552.024, the county may not 
withhold the marked information under section 552.117(a)(l). 

You seek to withhold Exhibit C under section 552.152 of the Government Code. 
Section 552.152 provides, 

Information in the custody of a governmental body that relates to an 
employee or officer of the governmental body is excepted from [required 
public disclosure] if, under the specific circumstances pertaining to the 
employee or officer, disclosure of the information would subject the 
employee or officer to a substantial threat of physical harm. 

Gov't Code § 552.152. Upon review, we find you have not demonstrated the release of any 
of Exhibit C would subject an employee of the county to a substantial threat of physical 
harm. Thus, the county may not withhold any of the remaining information under 
section 552.152 of the Government Code. 

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 
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In summary, the county may withhold Exhibit B under section 552.116 of the Government 
Code. To the extent the individuals whose information is at issue timely requested 
confidentiality under section 552.024 of the Government Code, the county must withhold the 
information we have marked under section 552.117(a)(l) of the Government Code. The 
re:r;naining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

;:i_;;Lks 
Ian Lancaster 
Assistant Attorney General 
Open Records Division 

IML/akg 

Ref: ID# 624312 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


