KEN PAXTON

ATTORNEY GENERAL OF TEXAS

November 1, 2016

Ms. Lacey B. Lucas
Assistant District Attorney
Civil Division

County of Dallas

411 Elm Street, 5th Floor
Dallas, Texas 75202

OR2016-24334
Dear Ms. Lucas:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 632610.

Dallas County (the “county”) received a request for e-mails sent to or from the e-mail
account of a named employee in the Dallas County Criminal District Attorney’s Office (the
“district attorney’s office”) during a specified time period. You claim the submitted
information is excepted from disclosure under sections 552.101, 552.107, 552.108,
and 552.111 of the Government Code and privileged under Texas Rule of Evidence 503 and
Texas Rule of Civil Procedure 192.5." 'We have considered the submitted arguments and
reviewed the submitted representative sample of information.”

'Although you also raise section 552.101 of the Government Code in conjunction with Texas Rule of
Evidence 503, this office has concluded that section 552.101 does not encompass discovery privileges. See
Open Records Decision No. 676 at 1-2 (2002), 575 at 2 (1990). Additionally, we note the proper exceptions
to raise when asserting the attorney-client privilege and work product privilege for information not subject to
section 552.022 of the Government Code are sections 552.107 and 552.111 of the Government Code,
respectively. See Open Records Decision Nos. 677 (2002), 676 at 1-2.

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as.a whole. See¢ Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, we note some of the submitted information is not responsive to the present request
because it was not sent to or received from the named district attorney’s office employee’s
e-mail account. This ruling does not address the public availability of the non-responsive
information, which we have marked, and the county need not release it in response to this
request.

Next, you state some of the requested information was the subject of a previous request for
aruling, as a result of which this office issued Open Records Letter No. 2016-17884 (2016).
In that ruling, we determined 1) the county must release the marked copy of the agenda of
the public meeting pursuant to section 551.022 of the Government Code; 2) the county must
release the marked court-filed documents pursuant to section 552.022(a)(17) of the
Government Code; 3) the county may withhold a certain court-filed document under rule 503
of the Texas Rules of Evidence; 4) the county may withhold the remaining marked
information under section 552.107(1) of the Government Code; 5) the county may withhold
the remaining marked information under section 552.108(a)(1) of the Government Code; 6)
the county may withhold the marked draft documents in their entireties under
section 552.111 of the Government Code to the extent they will be released to the public; 7)
the county may withhold the marked information under section 552.111 of the Government
Code; 8) the county must withhold the personal e-mail addresses we have marked under
section 552.137 of the Government Code, unless the owners affirmatively consent to their
public disclosure; and 9) the county must release the remaining information. We have no
indication the law, facts, or circumstances on which the prior ruling was based have changed.
Thus, the county may continue to rely on Open Records Letter No. 2016-17884 as a previous
determination and withhold or release the information at issue in accordance with that ruling.
See Open Records Decision No. 673 (2001) (so long as law, facts, and circumstances on
which prior ruling was based have not changed, first type of previous determination exists
where requested information is precisely same information as was addressed in a prior
attorney general ruling, ruling is addressed to same governmental body, and ruling concludes
that information is or is not excepted from disclosure). However, we will consider your
arguments for the submitted information not subject to the previous ruling.

You acknowledge, and we agree, the county failed to request a ruling within the statutory
time period prescribed by section 552.301 of the Government Code. See Gov’t Code
§ 552.301(b). Pursuant to section 552.302 of the Government Code, a governmental body’s
failure to comply with the procedural requirements of section 552.301 results in the legal
presumption that the requested information is public and must be released. Information that
is presumed public must be released unless a governmental body demonstrates a compelling
reason to withhold the information to overcome this presumption. See id. § 552.302;
Simmons v. Kuzmich,166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock
v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ); see also Open
Records Decision No. 630 (1994). Generally, a governmental body may demonstrate a
compelling reason to withhold information by showing that the information is made
confidential by another source of law or affects third-party interests. See Open Records
Decision No. 630 (1994). You claim the submitted information is excepted from disclosure
under sections 552.107, 552.108, and 552.111 of the Government Code and privileged under
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Texas Rule of Evidence 503 and Texas Rule of Civil Procedure 192.5. However,
sections 552.107, 552.108, and 552.111 and the claimed privileges are discretionary in
nature. They serve to protect a government body’s interests and do not provide compelling
reasons to withhold information. See Open Records Decision Nos. 677 at 8-10 (attorney
work product privilege under section 552.111 and rule 192.5 may be waived), 676 at 10-11
(attorney-client privilege under section 552.107(1) or rule 503 may be waived), 177 at 3
(1977) (governmental body may waive statutory predecessor to section 552.108), 665 at 2
n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary
exceptions), 470 at 7 (1987) (deliberative process privilege under statutory predecessor to
section 552.111 subject to waiver). Therefore, the county may not withhold any of the
submitted information under sections 552.107, 552.108, or 552.111 of the Government Code,
Texas Rule of Evidence 503, or Texas Rule of Civil Procedure 192.5. However, you also
assert some of the submitted information is subject to section 552.101 of the Government
Code. Because section 552.101 can make information confidential under the Act, and
therefore provide a compelling reason to withhold information, we will address the county’s
argument under this exception. We will also consider the applicability of sections 552.117
and 552.137, which also make information confidential under the Act and provide
compelling reasons to withhold information, to the submitted information.’

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
section 551.104 of the Open Meetings Act, chapter 551 of the Government Code.
Section 551.104 provides, in part, “[t]he certified agenda or tape of a closed meeting is
available for public inspection and copying only under a court order issued under Subsection
(b)(3).” Id. § 551.104(c). We note the county is not required to submit a certified agenda
or tape recording of a closed meeting to this office for review. See Open Records Decision
No. 495 at 4 (1988) (attorney general lacks authority to review certified agendas or tapes of
executive sessions to determine whether a governmental body may withhold such
information from disclosure under statutory predecessor to section 552.101). Such
information cannot be released to a member of the public in response to an open records
request. See Attorney General Opinion JM-995 at 5-6 (1988) (public disclosure of certified
agenda of closed meeting may be accomplished only under procedures provided in Open
Meetings Act). Section 551.146 of the Open Meetings Act makes it a criminal offense to
disclose a certified agenda or tape recording of a lawfully closed meeting to a member of the
public. See Gov’t Code § 551.146(a)-(b); see also ORD 495 at 4. Upon review, we find the
submitted information contains a certified agenda from a county commissioners court closed
executive session. Therefore, the county must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with section 551.104 of the
Government Code.

The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).
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Section 552.101 of the Government Code also encompasses section 508.313 of the
Government Code, which is applicable to records of the Texas Department of Criminal
Justice (“TDCJ”). Section 508.313 provides, in part:

(a) All information obtained and maintained, including a victim protest letter
or other correspondence, a victim impact statement, a list of inmates eligible
for release on parole, and an arrest record of an inmate, is confidential and
privileged if the information relates to:

(1) an inmate of the institutional division [of TDCJ] subject to release
on parole, release to mandatory supervision, or executive clemency;

(2) areleasee; or

(3) a person directly identified in any proposed plan of release for an
inmate.

(¢) [TDCIJ], on request or in the normal course of official business, shall
provide information that is confidential and privileged under Subsection (a)
to:

(4) an eligible entity requesting information for a law enforcement,
prosecutorial, correctional, clemency, or treatment purpose.

(d) In this section, “eligible entity” means:

(1) a government agency, including the office of a prosecuting
attorney|.]

Gov’t Code § 508.313(a), (c)(4), (d)(1). Thus, TDCJ may provide information that is
encompassed by section 508.313 to an eligible entity, and such information remains
confidential in the possession of the entity to which it was provided. See id.
§ 508.313(c)-(d); see also Open Records Decision No. 655 at 8 (1997) (information excepted
from public disclosure under Act may be transferred between governmental agencies without
destroying its confidential character if agency to which information is transferred has
authority to obtain it). You inform us the information at issue was obtained by the district
attorney’s office from TDCJ and concerns inmates subject to release on parole. See Gov’t
Code § 508.313(c)(4), (d)(1). Based on your representations and our review, we conclude
the county must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with section 508.313 of the Government Code.
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Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See id. § 552.117(a)(1). Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee or official who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for the information.
Information may not be withheld under section 552.117(a)(1) on behalf of a current or former
employee or official who did not timely request under section 552.024 the information be
kept confidential. Therefore, to the extent the employee at issue timely requested
confidentiality under section 552.024 of the Government Code, the county must withhold the
information we have marked under section 552.117(a)(1) of the Government Code.
Conversely, to the extent the employee at issue did not timely request confidentiality under
section 552.024, the county may not withhold the information under section 552.117(a)(1).

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Gov’t Code § 552.137(a)-(c).
Section 552.137 does not apply to an institutional e-mail address, the general e-mail address
of -a business, an e-mail address of a person who has a contractual relationship with a
governmental body, an e-mail address of a vendor who seeks to contract with a governmental
body, an e-mail address maintained by a governmental entity for one of its officials or
employees, or an e-mail address provided to a governmental body on a letterhead. See id.
§ 552.137(c). We are unable to determine whether the personal e-mail addresses within the
remaining information at issue, which are located within e-mails communicating official
business of the county, belong to county officials or employees. Thus, we rule conditionally.
To the extent the e-mail addresses within the remaining information are the personal e-mail
addresses of county officials or employees, or to the extent subsection (c) applies, this
information is not subject to section 552.137 and may not be withheld on that basis. See
Austin Bulldog v. Leffingwell, 490 S.W.3d 240 (Tex. App.—Austin 2016, no pet.) (holding
personal e-mail addresses of government officials used to conduct official government
business are not e-mail addresses of “members of the public” for purposes of Gov’t Code
§ 552.137(a)). However, to the extent the e-mail addresses within the remaining information
are not the personal e-mail addresses of county officials or employees and subsection (c)
does not apply, this information is subject to section 552.137 and must be withheld under
section 552.137, unless the owners of the e-mail addresses affirmatively consent to their
release.

In summary, the county may continue to rely on Open Records Letter No. 2016-17884 as a
previous determination and withhold or release the information at issue in accordance with
that ruling. The county must withhold the information we have marked under
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section 552.101 of the Government Code in conjunction with section 551.104 of the
Government Code. The county must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 508.313 of the
Government Code. To the extent the employee at issue timely requested confidentiality
under section 552.024 of the Government Code, the county must withhold the information
we have marked under section 552.117(a)(1) of the Government Code. To the extent the
e-mail addresses within the remaining information are not the personal e-mail addresses of
county officials or employees and subsection (c) does not apply, the county must withhold
them under section 552.137 of the Government Code, unless the owners of the e-mail
addresses affirmatively consent to their release. The county must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous .
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Meredith L. Coffmall
Assistant Attorney General
Open Records Division
MLC/bw

Ref: ID# 632610

Enc. Submitted documents

c: Requestor
(w/o enclosures)



