ATTORNEY GENERAL OF TEXAS

November 3, 2016

Ms. Leslie O. Haby

Assistant Criminal District Attorney
Civil Section

Bexar County

101 West Nueva

San Antonio, Texas 78205

OR2016-24563
Dear Ms. Haby: -

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 632925 (BCDA File No. 5316).

The Bexar County Sheriff’s Office (the “sheriff’s office”) received a request for certain
information pertaining to a named officer.! We understand you do not have some of the
requested information.> You claim the submitted information is excepted from disclosure
under section 552.108 of the Government Code. We have considered the exception you
claim and reviewed the submitted information.

Section 552.108 of the Government Code provides, in part, the following:

You state, and provide documentation demonstrating, the sheriff’s office sought and received
clarification of the request for information. See Gov’t Code § 552.222(b) (stating governmental body may
communicate with requestor for purpose of clarifying or narrowing request for information); see also City of
Dallasv. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental entity, acting in good
faith, requests clarification or narrowing of an unclear or overbroad request for information, the ten-day
period to request an attorney general ruling is measured from the date the request is clarified or narrowed).

The Act does not require a governmental body to release information that did not exist when a
request for information was received or to prepare new information in response to a request.
See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ.
App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362
at 2 (1983).
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(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from the
requirements of Section 552.021 if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication;

(3) it 1s information relating to a threat against a peace officer or
detention officer collected or disseminated under Section 411.048; or

(4) it is information that:

(A) 1s prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution;

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or deferred
adjudication; or

(3) the internal record or notation:
(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal

litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(a)-(b). A governmental body claiming section 552.108(a)(1) or
section 552.108(b)(1) must explain how and why the release of the information at issue would
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interfere with law enforcement. See id. §§ 552.108(a)(1), (b)(1), .301(e)(1)(A); see also
Ex parte Pruitt, 551 SW.2d 706, 710 (Tex. 1977). However, section 552.108 is generally
not applicable to records of an internal investigation that is purely administrative in nature and
does not involve the criminal investigation or prosecution of alleged misconduct.
See, e.g., Morales v. Ellen, 840 S'W.2d 519, 526 (Tex. App.—El Paso 1992, writ denied)
(statutory predecessor to section 552.108 not applicable to internal investigation that did not
result in criminal investigation or prosecution); see also City of Fort Worth v. Cornyn, 86
S.W.3d 320, 329 (Tex. App.—Austin 2002, no pet.) (section 552.108 generally not
applicable to law enforcement agency’s personnel records); Open Records Decision No. 350
at 3-4 (1982). We understand the submitted information pertains to an internal investigation.
You do not explain the submitted information pertains to an ongoing criminal investigation
or prosecution, nor have you explained how its release would interfere with the detection,
investigation, or prosecution of crime. Thus, the sheriff’s office has not met its burden under
section 552.108(a)(1) or section 552.108(b)(1). A governmental body claiming
section 552.108(a)(2) or section 552.108(b)(2) must demonstrate the information at issue
relates to a criminal investigation that has concluded in a final result other than a conviction
or deferred adjudication. You have not demonstrated the information relates to a criminal
investigation that has concluded in a result other than conviction or deferred adjudication.
Thus, the sheriff’s office has not met its burden under section 552.108(a)(2) or
section 552.108(b)(2). Section 552.108(a)(3) is also inapplicable as the information at issue
does not relate to a threat against a police officer. See Gov’t Code § 552.108(a)(3). Finally,
you do not assert the information at issue was prepared by an attorney representing the state
or that it reflects the mental impressions or legal reasoning of an attorney representing the
state. See id. § 552.108(a)(4), (b)(3). Thus, the sheriff’s office has not met its burden under
section 552.108(a)(4) or section 552.108(b)(3). Accordingly, the sheriff’s office may not
withhold any portion of the submitted information under section 552.108 of the Government
Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release.® See id. § 552.130. We note the submitted video recordings
contain confidential motor vehicle record information. Accordingly, the sheriff’s office must
withhold any discernible motor vehicle record information from the submitted video
recordings under section 552.130 of the Government Code. As you raise no other exceptions
to disclosure, the sheriff’s office must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website-at http:.//www.texasattorneygeneral. gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government Hotline,
toll free, at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act may be directed to the Office of the Attorney General, toll free, at
(888) 672-6787.

Sincerely,

Cole Hutchison

Assistant Attorney General
Open Records Division
CH/bhf

Ref: ID# 632925

Enc. Submitted documents

c: Requestor
(w/o enclosures)



