
November 4, 2016 

Mr. Joseph J. Gorfida, Jr. 
Counsel for City of Allen 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Nichols, Jackson, Dillard, Hager & Smith, L.L.P. 
1800 Ross Tower 
500 North Akard 
Dallas, Texas 75201 

Dear Mr. Gorfida: 

OR2016-24632 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 5 52 of the Government Code. Your request was 
assigned ID# 633103. 

The City of Allen (the "city"), which you represent, received a request for all e-mails, 
memoranda, written correspondence, or any other written or electronic communication 
between two named individuals. You state you have released some information to the; 
requestor. You claim portions of the submitted information are not subject to the Act. In the 
alternative, you claim portions of the submitted information are excepted from disclosure 
under section 552.101 of the Government Code. We have considered the submitted 
arguments and reviewed the submitted information. 

We note the Act is applicable only to "public information." See Gov't Code 
§§ 552.002, .021. Section 552.002(a) defines "public information" as 

information that is written, produced, collected, assembled, or maintained 
under a law or ordinance or in connection with the transaction of official 
business: 

( 1) by a governmental body; 
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(2) for a governmental body and the governmental body: 

(A) owns the information; 

(B) has a right of access to the information; or 

(C) spends or contributes public money for the purpose of 
writing, producing, collecting, assembling, or maintaining the 
information; or 

(3) by an individual officer or employee of a governmental body in 
the officer's or employee's official capacity and the information 
pertains to official business of the governmental body. 

( a-1) Information is in connection with the transaction of official business if 
the information is created by, transmitted to, received by, or maintained by 
an officer or employee of the governmental body in the officer's or 
employee's official capacity, or a person or entity performing official 
business or a governmental function on behalf of a governmental body, and 
pertains to official business of the governmental body. 

(a-2) The definition of "public information" provided by Subsection (a) 
applies to and includes any electronic communication created, transmitted, 
received, or maintained on any device ifthe communication is in connection 
with the transaction of official business. 

Id.§ 552.002(a)-(a-2). Thus, virtually all the information in a governmental body's physical 
possession constitutes public information and is subject to the Act. Id.; see Open Records 
Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). You contend some of the submitted 
information consists of e-mails that are purely personal in nature. You further state the 
information at issue was not collected, assembled, or maintained regarding the transaction 
of official city business. Based on your representations and our review, we find the 
information we have marked does not constitute public information for purposes of the Act. 
Gov'tCode § 552.002; see also Open Records Decision No. 635 at4 (1995) (section552.002 
not applicable to personal information unrelated to official business and created or 
maintained by state employee involving no or de minim is use of state resources). Therefore, 
the information we have marked is not subject to the Act, and the city is not required to 
release it in response to this request. 1 However, we find the remaining information relates 
to the transaction of the official business of the city. Thus, we find the remaining 
information is subject to the Act and the city must release it unless the information falls 

1As we are able to make this determination, we need not address your remaining argument against 
disclosure of this information. 
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within an exception to public disclosure under the Act. See Gov't Code§§ 552.006, .021, 
.301, .302. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id. 
§ 552.101. Section 552.101 encompasses the doctrine of constitutional privacy. 
Constitutional privacy consists of two interrelated types of privacy: (1) the right to make 

· certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type 
protects an individual's autonomy within "zones of privacy" which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and education. 
Id. The second type of constitutional privacy requires a balancing between the individual's 
privacy interests and the public's need to know information of public concern. Id. The scope 
of information protected is narrower than that under the common law doctrine of privacy; 
the information must concern the "most intimate aspects of human affairs." Id. at 5 (citing 
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the 
information at issue, we find you have failed to demonstrate any portion of the information 
at issue falls within the zones of privacy or implicates an individual's privacy interests for 
purposes of constitutional privacy. Therefore, the city may not withhold any of the 
remaining information under section 552.101 of the Government Code on the basis of 
constitutional privacy. 

Section 552.117(a)(l) excepts from disclosure the home address and telephone number, 
emergency contact information, social security number, and family member information of 
a current or former employee or official of a governmental body who requests this 
information be kept confidential under section 552.024 of the Government Code.2 See Gov't 
Code § 552.117(a)(l ). Whether a particular item of information is protected by 
section 552.117(a)(l) must be determined at the time of the governmental body's receipt of 
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus, 
information may be withheld under section 552.117(a)(l) only on behalf of a current or 
former employee or official who made a request for confidentiality under section 552.024 
prior to the date of the governmental body's receipt of the request for the information. 
Accordingly, if the individual whose information is at issue timely requested confidentiality 
pursuant to section 552.024 of the Government Code, the city must withhold the information 
we have marked under section 552.117(a)(l) of the Government Code. 

In summary, the information we marked is not subject to the Act, and the city is not required 
to release it in response to this request. If the individual whose information is at issue timely 
requested confidentiality pursuant to section 552.024 of the Government Code, the city must 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 4 70 ( 1987). 
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withhold the information we have marked under section 552.l l 7(a)(l) of the Government 
Code. The city must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Kenny Moreland 
Assistant Attorney General 
Open Records Division 

KJM/akg 

Ref: ID# 633103 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


