ATTORNEY GENERAL OF TEXAS

November 8, 2016

Mr. R. Brooks Moore

Managing Counsel, Governance
The Texas A&M University System
301 Tarrow Street, 6™ Floor
College Station, Texas 77840-7896

OR2016-24862
Dear Mr. Moore:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 633572 (W001458-082216).

Texas A&M University (the “university”) received a request for correspondence between
named individuals, telephone logs for named individuals, and appointment logs and desk
calendars for named individuals during a specified time period. You state you will redact
student records in the responsive information in accordance with section 552.114 of the
Government Code.! You claim some of the submitted information is excepted from
disclosure under section 552.103 and 552.1235 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.’

'Section 552.114(d) of the Government Code authorizes a governmental body to redact information
covered under section 552.114(b) of the Government Code without requesting a decision from this office under
the Act. See Gov’t Code § 552.114(d); see also id §552.114(b) (information is confidential in student record
at educational institution funded wholly or partly by state revenue).

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, we note some of the requested information may have been the subject of a previous
ruling from this office. In Open Records Letter No. 2016-24095 (2016), this office ruled the
university may withhold the information at issue under section 552.103 of the Government
Code and must withhold the donors’ identifying information it marked under
section 552.1235 of the Government Code. We have no indication the law, facts, or
circumstances upon which the prior ruling was based have changed. Accordingly, to the
extent the requested information is identical to the information previously requested and
ruled upon, the university must continue to rely on Open Records Letter No. 2016-24095 as
a previous determination, and withhold or release the previously ruled upon information in
accordance with it. See Open Records Decision No. 673 (2001) (so long as law, facts, and
circumstances on which prior ruling was based have not changed, first type of previous
determination exists where requested information is precisely same information as was
addressed in a prior attorney general ruling, ruling is addressed to same governmental body,
and ruling concludes that information is or is not excepted from disclosure). However, to
the extent the information in the current request is not encompassed by the prior ruling, we
will consider the exceptions you raise.

Section 552.103 of the Government Code provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). The purpose of section 552.103 is to protect the litigation
interests of governmental bodies that are parties to the litigation at issue. See id
§ 552.103(a); Open Records Decision No. 638 at 2 (1996) (section 552.103 only protects the
litigation interests of the governmental body claiming the exception). A governmental body
has the burden of providing relevant facts and documents to show section 552.103(a) is
applicable in a particular situation. The test for meeting this burden is a showing that (1)
litigation was pending or reasonably anticipated on the date the governmental body received
the request for information, and (2) the information at issue is related to that litigation. Univ.
of Tex. Law Sch. v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.— Austin 1997, orig.
proceeding); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.— Houston [1st
Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental
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body must meet both prongs of this test for information to be excepted under
section 552.103(a).

To establish litigation is reasonably anticipated, a governmental body must provide this
office with “concrete evidence showing that the claim that litigation may ensue is more than
mere conjecture.” Open Records Decision No. 452 at 4 (1986). Concrete evidence to
support a claim that litigation is reasonably anticipated may include, for example, the
governmental body’s receipt of a letter containing a specific threat to sue the governmental
body from an attorney for a potential opposing party. See Open Records Decision No. 555
(1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be “realistically
contemplated”). We note that the fact that a potential opposing party has hired an attorney
who makes a request for information does not establish that litigation is reasonably
anticipated. See Open Records Decision No. 361 (1983). Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. See ORD 452 at 4.

You assert the university reasonably anticipated litigation on the date of the request. You
state prior to the date you received the instant request, the requestor addressed a letter to the
Texas A&M University System’s general counsel alleging that a department head of the
university has taken illegal actions, including physical assault, retaliation, and pay
discrimination against one or both of the requestor’s clients, who are university faculty
members. Further, you state the requestor’s letter asserts the university has violated various
grievance procedures. Additionally, you state the requestor’s letter demands that the
university resolve the requestor’s clients’ grievances to their satisfaction, and implicitly
threatens litigation if the university cannot adequately resolve the matter. Based on your
representations, our review of the submitted information, and the totality of the
circumstances, we determine the university has established it reasonably anticipated litigation
prior to the date it received the request for information. We further find the information at
issue in Exhibit B-1 is related to the anticipated litigation for purposes of section 552.103.
Accordingly, we conclude the university may withhold Exhibit B-1 under section 552.103
of the Government Code.

Section 552.1235 of the Government Code excepts from disclosure “[t]he name or other
information that would tend to disclose the identity of a person, other than a governmental
body, who makes a gift, grant, or donation of money or property to an institution of higher
education[.]” Gov’t Code § 552.1235(a). For purposes of this exception, “institution of
higher education” is defined by section 61.003 of the Education Code. Id. § 552.1235(c).
Section 61.003 defines an “institution of higher education” as meaning “any public technical
institute, public junior college, public senior college or university, medical or dental unit,
public state college, or other agency of higher education as defined in this section.”
Educ. Code § 61.003(8). Because section 552.1235 does not provide a definition of
“person,” we look to the definition provided in the Code Construction Act. See Gov’t Code
§ 311.005. “Person” includes a corporation, organization, government or governmental
subdivision or agency, business trust, estate, trust, partnership, association, and any other
legal entity. Id. § 311.005(2). You state a portion of the information in Exhibit B-2, which
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you have marked, identifies donors. Accordingly, the university must withhold the donors’
identifying information you marked in Exhibit B-2 under section 552.1235 of the
Government Code. The remaining information in Exhibit B-2 must be released.

In summary, the university may withhold Exhibit B-1 under section 552.103 of the
Government Code. The university must withhold the donors’ identifying information in
Exhibit B-2 you marked under section 552.1235 of the Government Code. The remaining
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Assistant Attorney
Open Records Division

AP/akg
Ref: ID# 633572
Enc. Submitted documents

c: Requestor
(w/o enclosures)



