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Dear Mr. Pittman: 

OR2016-25218 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 633843. 

The City of Wylie (the "city"), which you represent, received a request for all e-mails sent 
to and from two named individuals during a specified time period. 1 You state you have 
released some information. You claim some of the submitted information is not subject to 
the Act. Alternatively, you claim the submitted information is excepted from disclosure 
under sections 552.101, 552.102, 552.105, 552.107, 552.111, 552.130, and 552.131 of the 
Government Code and privileged under Texas Rule of Evidence 503.2 We have considered 
the submitted arguments and reviewed the submitted information. 

1We note the city sought and received clarification of the information requested. See Gov't Code 
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify 
request). Further, you inform us the city sent the requestor an estimate of charges pursuant to section 552.2615 
of the Government Code. See id. § 552.2615. The estimate of charges required the requestor to provide a 
deposit for payment ofanticipated costs under section 552.263 of the Government Code. See id. § 552.263(a). 
You also inform us the city received the required deposit on August 22, 2016. See id. § 552.263(e) (if 
governmental body requires deposit or bond for anticipated costs pursuant to section 552.263 , request for 
information is considered to have been received on date governmental body receives bond or deposit) 

2 Although you also raise section 552.002 of the Government Code, we note section 552.002 is not an 
exception to disclosure. Section 552.002 is a provision of the Act that defines "public information" for 
purposes of the Act. See Gov't Code§ 552.002. Furthermore, although you also raise section 552.023 of the 
Government Code, we note section 552.023 is not an exception to public disclosure under the Act. See id. 
§ 552.023 ("person ' s authorized representative has a special right of access, beyond the right of the general 
public, to information held by a governmental body that relates to the person and that is protected from public 
disclosure by laws intended to protect that person ' s privacy interests"). 
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Initially, you argue some of the submitted information is not subject to the Act. The Act 
applies to "public information," which is defined in section 552.002(a) of the Government 
Code as 

[I]nformation that is written, produced, collected, assembled, or maintained 
under a law or ordinance or in connection with the transaction of official 
business: 

( 1) by a governmental body; or 

(2) for a governmental body and the governmental body: 

(A) owns the information; 

(B) has a right of access to the information; or 

(C) spends or contributes public money for the purpose of 
writing, producing, collecting, assembling, or maintaining the 
information; or 

(3) by an individual officer or employee of a governmental body in 
the officer' s or employee ' s official capacity and the information 
pertains to official business of the governmental body. 

Gov't Code § 552.002(a). Information is "in connection with the transaction of official 
business" if it is "created by, transmitted to, received by, or maintained by an officer or 
employee of the governmental body in the officer' s or employee' s official capacity, or a 
person or entity performing official business or a government function on behalf of a 
governmental body, and pertains to official business of the governmental body." Id. 
§ 552.002(a-l). Thus, virtually all of the information in a governmental body' s physical 
possession constitutes public information and is subject to the Act. See Open Records 
Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). 

You generally argue a portion of the submitted information does not constitute public 
information. You argue this information was not written, produced, collected, or assembled 
and is not maintained pursuant to any law or ordinance or in connection with the transaction 
of the city' s business. However, upon review, we find the information at issue relates to the 
transaction of the official business of the city. Thus, we find the submitted information is 
subject to the Act and the city must release it unless the information falls within an exception 
to public disclosure under the Act. See Gov' t Code §§ 552.006, .021 , .301 , .302. 

Next, we note a portion of the submitted information, which we have marked, is subject to 
section 552.022 of the Government Code. Section 552.022(a)(3) provides for the required 
public disclosure of "information in an account, voucher, or contract relating to the receipt 
or expenditure of public or other funds by a governmental body[.]" Id. § 552.022(a)(3). The 
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information we have marked is an application and certificate for payment that constitutes 
information in an account, voucher, or contract that is related to the receipt or expenditure 
of public funds. Thus, this information is subject to section 552.022(a)(3) of the Government 
Code, and must be released unless it is made confidential under the Act or other law. See id. 
You seek to withhold this information under sections 552.105, 552.107, 552.109, 552.111, 
and 552.13 l(b) of the Government Code. However, these sections are discretionary and do 
not make information confidential under the Act. See Open Records Decision Nos. 676 
at 10-11 (2002) (attorney-client privilege under Gov't Code § 552.107(1) may be 
waived), 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver 
of discretionary exceptions), 470 at 7 (1987) (governmental body may waive statutory 
predecessor to section 552.111 deliberative process). Therefore, the information at issue may 
not be withheld under section 552.105, section 552.107, section 552.109, section 552.111 , 
or section 552.131 (b) of the Government Code. However, the Texas Supreme Court has held 
the Texas Rules of Evidence are "other law" within the meaning of section 552.022. See In 
re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). We will therefore consider your 
assertion of the attorney-client privilege under rule 503 of the Texas Rules of Evidence for 
the information subject to section 552.022. Further, as sections 552.101 , 552.102, 552.109, 
552.130, and 552.13l(a) of the Government Code make information confidential, we will 
consider the applicability of these sections for the information at issue. We will also 
consider your arguments for the information not subject to section 552.022. 

Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(b)(l) provides: 

A client has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made to facilitate the rendition 
of professional legal services to the client: 

(A) between the client or the client's representative and the client's 
lawyer or the lawyer's representative; 

(B) between the client's lawyer and the lawyer' s representative; 

(C) by the client, the client's representative, the client's lawyer, or the 
lawyer's representative to a lawyer representing another party in a 
pending action or that lawyer's representative, if the communications 
concern a matter of common interest in the pending action; 

(D) between the client's representatives or between the client and the 
client's representative; or 

(E) among lawyers and their representatives representing the same 
client. 

TEX. R. Evm. 503(b)(l). A communication is "confidential" if not intended to be disclosed 
to third persons other than those to whom disclosure is made to further the rendition of 
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professional legal services to the client or reasonably necessary to transmit the 
communication. Id. 503(a)(5). 

Accordingly, in order to withhold attorney-client privileged information from disclosure 
under rule 503, a governmental body must 1) show that the document is a communication 
transmitted between privileged parties or reveals a confidential communication; 2) identify 
the parties involved in the communication; and 3) show that the communication is 
confidential by explaining that it was not intended to be disclosed to third persons and that 
it was made in furtherance of the rendition of professional legal services to the client. See 
ORD 676. Upon a demonstration of all three factors, the entire communication is 
confidential under rule 503 provided the client has not waived the privilege or the 
communication does not fall ·within the purview of the exceptions to the privilege 
enumerated in Rule 503(d). Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein); In re Valero Energy 
Corp., 973 S.W.2d 453, 457 (Tex. App.-Houston [14th Dist.] 1998, orig. proceeding) 
(privilege attaches to complete communication, including factual information). 

You generally argue the information subject to section 552.022 of the Government Code is 
privileged under rule 503 of the Texas Rules of Evidence. Upon review, however, we find 
you have failed to demonstrate the information at issue consists of a privileged attorney
client communication. Accordingly, the city may not withhold the information subject to 
section 552.022 under rule 503 of the Texas Rules of Evidence. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses common-law privacy. Common-law 
privacy protects information if it (1) contains highly intimate or embarrassing facts, the 
publication of which would be highly objectionable to a reasonable person, and (2) is not of 
legitimate concern to the public. Indus. Found. v. Texas Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be established. Id. at 681-82. Types ofinformation considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. This office has concluded some kinds of medical information are 
generally intimate or embarrassing. See Open Records Decision No. 455 (1987). Upon 
review, we find the information we have marked meets the standard articulated by the Texas 
Supreme Court in Industrial Foundation. Accordingly, the city must withhold the 
information we marked under section 552.101 of the Government Code in conjunction with 
common-law privacy. However, we find the city has failed to demonstrate the remaining 
information is highly intimate or embarrassing and not of legitimate public interest. 
Accordingly, the city may not withhold any of the remaining information under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion 
of personal privacy[.]" Gov't Code § 552.102(a). You assert the privacy analysis under 
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section 552.102(a) is the same as the common-law privacy test under section 552.101 of the 
Government Code, which is discussed above. See Indus. Found. , 540 S.W.2d at 685. In 
Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. 
App.-Austin 1983, writ refd n.r.e.), the court of appeals ruled the privacy test under 
section 552.102(a) is the same as the Industrial Foundation privacy test. However, the Texas 
Supreme Court has expressly disagreed with Hubert' s interpretation of section 552.102(a), 
and held the privacy standard under section 552.102(a) differs from the Industrial 
Foundation test under section 552.101. See Tex. Comptroller of Pub. Accounts, 354 
S. W.3d 336. The supreme court also considered the applicability of section 552.102(a) and 
held it excepts from disclosure the dates of birth of state employees in the payroll database 
of the Texas Comptroller of Public Accounts. See id. at 348. Upon review, we find no 
portion of the submitted information is subject to section 552.102( a) of the Government 
Code, and the city may not withhold any of the information at issue on that basis. 

Section 552.105 of the Government Code excepts from disclosure information relating to: 

( 1) the location of real or personal property for a public purpose prior to 
public announcement of the project; or 

(2) appraisals or purchase price of real or personal property for a public 
purpose prior to the formal award of contracts for the property. 

Gov' t Code§ 552.105. We note this provision is designed to protect a governmental body' s 
planning and negotiating position with regard to particular transactions. See Open Records 
Decision Nos. 564 (1990), 357 (1982), 310 (1982). Information that is excepted from 
disclosure under section 552.105 that pertains to such negotiations may be excepted from 
disclosure so long as the transaction relating to that information is not complete. 
See ORD 310. Under section 552.105, a governmental body may withhold information 
"which, if released, would impair or tend to impair [its] 'planning and negotiating position 
in regard to particular transactions."' ORD 357 at 3 (quoting Open Records Decision 
No. 222 (1979)). The question of whether specific information, if publicly released, would 
impair a governmental body' s planning and negotiating position with regard to particular 
transactions is a question of fact. Accordingly, this office will accept a governmental body' s 
good-faith determination in this regard, unless the contrary is clearly shown as a matter of 
law. See ORD 564. 

You generally state section 552.105 applies to some of the submitted information. However, 
we find you have not demonstrated any of the information at issue pertains to the location, 
appraisal, or purchase price of real or personal property for a public purpose. See ORD 310 
(statutory predecessor to section 552.105 protects information relating to the location, 
appraisals, and purchase price of property to be purchased by governmental body for public 
purpose). Accordingly, the city may not withhold any of the information at issue under 
section 552.105 of the Government Code. 
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Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. Gov't Code § 552.107(1 ). The elements of the privilege under 
section 552.107(1) are the same as those discussed above for rule 503. When asserting the 
attorney-client privilege, a governmental body has the burden of providing the necessary 
facts to demonstrate the elements of the privilege in order to withhold the information at 
issue. ORD 676 at 6-7. Section 552.107(1) generally excepts an entire communication that 
is demonstrated to be protected by the attorney-client privilege unless otherwise waived by 
the governmental body. See Huie, 922 S.W.2d at 923. 

You state a portion of the submitted information consists of e-mails to and from the city 
attorney and city staff, to facilitate the rendition of professional legal services. We 
understand this information was intended to be and has remained confidential. Upon review, 
we find the city has demonstrated the applicability of the attorney-client privilege to a portion 
of the submitted information at issue. Therefore, we conclude the city may withhold the 
information we have marked under section 552.107(1) of the Government Code. 

Section 552.109 of the Government Code excepts from disclosure "[p ]rivate correspondence 
or communications of an elected office holder relating to matters the disclosure of which 
would constitute an invasion of privacy[.]" Gov 't Code § 5 52.109. This office has held the 
test to be applied to information under section 552.109 is the same as the common-law 
privacy standard under section 552.101 of the Government Code, as discussed above. Indus. 
Found., 540 S.W.2d at 685. Upon review, we find you have failed to demonstrate any of the 
submitted information constitutes highly intimate or embarrassing information that is of no 
legitimate concern to the public. Therefore, the city may not withhold any of the 
information at issue under section 552.109 of the Government Code. 

Section 552.111 of the Government Code excepts from disclosure " [a]n interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency[.]" Gov' t Code § 552.111. This exception encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
section 552.111 is to protect advice, opinion, and recommendation in the decisional process 
and to encourage open and frank discussion in the deliberative process. See Austin v. City 
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, writ refd n.r.e.) ; 
Open Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615 , we determined section 552.111 excepts from disclosure 
only those internal communications that consist of advice, recommendations, opinions, and 
other material reflecting the policymaking processes of the governmental body. See 
ORD 615 at 5. A governmental body' s policymaking functions do not encompass routine 
internal administrative or personnel matters, and disclosure of information about such 
matters will not inhibit free discussion of policy issues among agency personnel. Id. ; see 
also City of Garland v. Dallas Morning News , 22 S.W.3d 351, 364 (Tex. 2000) 
(section 552.111 not applicable to personnel-related communications that did not involve 
policymaking). A governmental body's policymaking functions include administrative and 
personnel matters of broad scope that affect the governmental body' s policy mission. See 
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Open Records Decision No. 631 at 3 (1995). Further, section 552.111 does not protect facts 
and written observations of facts and events severable from advice, opinions, and 
recommendations. Arlington Indep. Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152, 157 
(Tex. App.-Austin 2001, no pet.); see ORD 615 at 5. But if factual information is so 
inextricably intertwined with material involving advice, opinion, or recommendation as to 
make severance of the factual data impractical, section 552.111 protects the factual 
information. See Open Records Decision No. 313 at 3 (1982). 

This office has also concluded section 552.111 exempts from disclosure a preliminary draft 
of a document intended for public release in its final form because the draft necessarily 
represents the drafter' s advice, opinion, and recommendation with regard to the form and 
content of the final document. See Open Records Decision No. 559 at 2 (1990) (applying 
statutory predecessor). Section 5 52.111 protects factual information in the draft that also will 
be included in the final version of the document. See id. at 2-3. Thus, section 552.111 
encompasses the entire contents of a preliminary draft of a policymaking document, 
including comments, underlining, deletions, and proofreading marks, that will be released 
to the public in its final form. See id. at 2. 

Section 552.111 can also encompass communications between a governmental body and a 
third party, including a consultant or other party, with which the governmental body 
establishes it has a privity of interest or common deliberative process. See Open Records 
Decision No. 561 at 9 (1990) (section 552.111 encompasses communications with party with 
which governmental body has privity of interest or common deliberative process). For 
section 552.111 to apply, the governmental body must identify the third party and explain 
the nature of its relationship with the governmental body. 

You state the submitted information relates to communications that involve the city's 
consultants. You also state the information at issue remains in draft form. However, we find 
the information at issue consists of general administrative or factual information or has been 
shared with entities with which you have not demonstrated the city shares a privity of interest 
or common deliberative process. Thus, we find you have failed to demonstrate any of the 
remaining information is excepted under section 552.111 . Accordingly, the city may not 
withhold the remaining information under section 552.111 of the Government Code. 

We note some of the remaining information may be subject to section 552.117 of the 
Government Code. 3 Section 552.117(a)(l) of the Government Code excepts from disclosure 
the home address and telephone number, emergency contact information, social security 
number, and family member information of a current or former employee or official of a 
governmental body who requests this information be kept confidential under section 5 52. 024 
of the Government Code. See Gov't Code§ 552.117(a)(l). Section 552.117(a)(l) also 

3The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinari ly will not raise other exceptions. See Open Records Decision Nos. 481 ( 1987), 480 ( 1987), 4 70 
(1987). 
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applies to the personal cellular telephone number of a current or former official or employee 
of a governmental body, provided the cellular telephone service is not paid by a 
governmental body. See Open Records Decision No. 506 at 5-6 (1988). Whether a 
particular item of information is protected by section 552.117( a)(l) must be determined at 
the time of the governmental body' s receipt of the request for the information. See Open 
Records Decision No. 530 at 5 (1989). Thus, information may be withheld under 
section 5 52.11 7 ( a)(l) only on behalf of a current or former employee or official who made 
a request for confidentiality under section 552.024 prior to the date of the governmental 
body's receipt of the request for the information. Information may not be withheld under 
section 552.l 17(a)(l) on behalf of a current or former employee or official who did not 
timely request under section 552.024 the information be kept confidential. Therefore, to the 
extent the employee at issue timely requested confidentiality under section 552.024 of the 
Government Code, the city must withhold the cellular telephone number we marked under 
section 552.1l7(a)(l) of the Government Code if the cellular telephone service is not paid 
for by a governmental body. Conversely, to the extent the employee at issue did not timely 
request confidentiality under section 552.024, the city may not withhold the information 
under section 552.117(a)(l) of the Government Code. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator' s license, driver ' s license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov' t Code§ 552.130. Upon review, we find none of the 
submitted information is subject to section 552.130 of the Government Code and, thus, none 
of it may be withheld on that basis. 

Section 552.131 of the Government Code relates to economic development information and 
provides, in part: 

(a) Information is excepted from [required public disclosure] if the 
information relates to economic development negotiations involving a 
governmental body and a business prospect that the governmental body seeks 
to have locate, stay, or expand in or near the territory of the governmental 
body and the information relates to: 

( 1) a trade secret of the business prospect; or 

(2) commercial or financial information for which it is demonstrated 
based on specific factual evidence that disclosure would cause 
substantial competitive harm to the person from whom the 
information was obtained. 

(b) Unless and until an agreement is made with the business prospect, 
information about a financial or other incentive being offered to the business 
prospect by the governmental body or by another person is excepted from 
[required public disclosure]. 



Mr. Ryan D. Pittman - Page 9 

Id. § 552.131 (a)-(b). Section 552.131 (a) protects the proprietary interests of third parties 
that have provided information to governmental bodies, not the interests of governmental 
bodies themselves. There has been no demonstration by a third party that any of the 
information at issue constitutes a trade secret or that release of any of the information at issue 
would cause a third party substantial competitive harm. See Open Record Decision Nos. 661 
at 5-6 (1999), 552 at 5 (1990). Thus, the city may not withhold any of the information at 
issue under section 552.131(a) of the Government Code. 

Section 5 52.131 (b) of the Government Code protects information about a financial or other 
incentive that is being offered to a business prospect by a governmental body or another 
person. Gov't Code§ 552.13 l(b). You state some of the remaining information is related 
to a pending business projects or prospects. However, upon review, we find no portion of 
the information at issue pertains to a financial or other incentive offered to a business 
prospect by a governmental body or another person. Accordingly, the city may not withhold 
any of the remaining information under section 552.13l(b) of the Government Code. 

Section 552.136 of the Government Code states " [n]otwithstanding any other provision of 
this chapter, a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Id. § 552.136; see 
also id. § 552.136(a) (defining "access device"). This office has concluded insurance policy 
numbers constitute access device numbers for purposes of section 552.136. See Open 
Records Decision No. 684 at 9 (2009). Accordingly, we find the city must withhold the 
partial credit card number we have marked, as well as the insurance policy numbers within 
the remaining information, under section 552.136 of the Government Code. 

We note some of the remaining information appears to be protected by copyright. A 
custodian of public records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Open Records Decision No. 180 at 3 ( 1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id.; see Open Records Decision No. 109 (1975). If a member of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the city must withhold the information we marked under section 552.101 of the 
Government Code in conjunction with common-law privacy. The city may withhold the 
information we have marked under section 552.107(1) of the Government Code. To the 
extent the employee at issue timely requested confidentiality under section 552.024 of the 
Government Code, the city must withhold the cellular telephone number we marked under 
section 552.1l7(a)(l) of the Government Code if the cellular telephone service is not paid 
for by a governmental body. The city must withhold the partial credit card number we have 
marked, as well as the insurance policy numbers within the remaining information, under 
section 552.136 of the Government Code. The city must release the remaining information; 
however, any information subject to copyright may only be released in accordance with 
copyright law. 



Mr. Ryan D. Pittman - Page 10 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~~ 
Erin Groff 
Assistant Attorney General 
Open Records Division 

EMG/som 

Ref: ID# 633843 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


