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OFFiCE OF THE ATTORNEY GENERAL OF TEXAS
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March 6, 193¢

Hon. Chas. R., Martina
County Auditor \
Harrison County
¥arshall, Texas

Dear Sir:
Opinion Ko. 0-18

Ret Ave H. B, 410, Heg Session, 45th
leg. pd S, B. 9 and 8, B

al?/ If any'rr't;e-o bills are un-
ytitwlional, is it manda;ory

2898051, u ce PL1) N0, 10 amends Artisle 3808 by

addidg Sesction Ba, both b 1s passed by the 45th L‘gilln-

Department has recently rendered an in-‘

iox ding Septidn Sa, Article 3902 unaonstitutio

e se ha-ewi h a 0opy of this opinion whish nannuru
your : e it pertains to Senste Bill Neo. 10, Aosts
of the pgislature, Secsond Called Sesaion.

“Article 5281b~23 provides among other things
for the appointment of case workers and investigators in
gertain counties to distribute eid under the Texas Relief
Comaission and provides for the salaries of case workers
and investigators. Seoticns ¢ and 4a of this Aot read
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ag follows:

*Section 4. This act shall be in foraee
and effect for a period of two ysars from and
after the date of its enactment.”

"Seotion 4a. Provides that the provisions
of this act whall apply to oounties with a
population of not less than 48,900 and notimore T\Auw
48,975 and counties with a population of not -
lese than 10,370 and not mors than 10,380, ao-
cording to the last preceding Federal census.®

Section 1 of Artiele 237Ze-1 reads as follows:

"The Cougty Commissioners® Courts sand
the City Commission of any incorporated town
within said County of this State are hereby
authorized to lease or rent office speos for
the purpose of alding ané ccoperating with
the agencies of the State and Yederal Govern-
ments engaged in the administration of rellief
of the unemployed and needy people of the
State of Texas, and to pay the regular monthly
utility bills for suoch offices, such as lights,
gas and water; and when in the opinion of a
‘majority of the Gommissionersi dourt of a
. gounty suoch offiee spaoce 1ia efsential to the
proper administration of such agencies of
either the State or Federal Goveraments, said
Gourts are heredby spsoifieally suthorized to
pay Tor same and for the regular monthly util-
ity bills for such offioces out of the County's
General Fund by warrant as in the payment of
other obligatione of the County., The provi- ,
sions of this Aot shall apply to gountiss hav-
ing a population of not less than forty-eight
thousand nine hundred and not more than forty-
nine thousand aeoorlln¢ to the last preoodlng
Yoderal Census."

. Acaeording to the last Federal densus, Herrisea
Oounty had a populstion of 48,957, thus rnlllng within
the terms and provisions of Articles 5231b-23 apd 257Be-1
~and being the only county in the S8tate coming within the
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population brackets set forth in the sbovementioned sta-
tutes exoept wherein the last classs of Seotlon 4a, Arti«
ole 5221b-23, supra, provides that:

*In ecunties with a population of not
less than 10,370 and not more than 10,380,
. according to the last preceding Federal qen-
sus,v

We are shown by the last Federal census, Marion
County had a populetion of 10,37]1 inhabitants, bdeing the
only oounty in the State coming within the population
bracket set out in the lagst clause of Section 4a, Artiocle
S5221b=-23.

¥e believe that Argicle 5221bH-23 designates by
desoription Harrison and Marton Counties, which 13 just as
effective had suoh oounties been specifically mentioned
by name in the statute and that the application of this
aat is so inflexibly fixed a3 to prevent it ever being
applicable to other oounties, the same being true with
reference to Article 2378e~]l insofar as it apppied only
to Harrison County at the time it went into effeot.

Seotion 55, Artiocle 3 of the Btate Constitution
reads in part as follows:

"The Legislature shsall not, exoept as
otherwise provided in this Constitution, pass
any logal or special laws, suthorizing....
regulating the affairs of counties, cities,
towns, wards or school districts....and in
all other oases whare ¢ genersl law aan be
made applicable, no local or apecial law shall
be enacted; provided, that nothing herein ocon-
tained ahall de construed to prohidit the
Legislature from passihg speoial laws for the
preservation of game and fish of this State
in certain locealities.” .

In the oase, Gray vs. Taylor, ER7 U, 8, 81, the
Supreme Court of the United States defined a local law as:

"The phrase 'local law' means primarily,
at leasst, a law in faot, if not in form, is
direoted only to a speoifioc spot.™
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The ocase, City of Fort Worth vs. Bobbitt, 36
g% {2nd) 470, holds emong other things, that:

*An aot applicable to countiea having a
population of from 35,190 to 35,200 was evasive
and spealsl, citing Hixson vs. Burson, 54 Ohilo
State 470; Owen County Commissioners vs. Spang-
ler, 159 Ind. 575, and that an act authorizing
bonds by cities having between 106,000 and
110,000 inhablitants by 1920 census being appli-
cable only to one city hsld local law-withgn
constitutional provision.™ Consztitution Arti-
cle 3, Sestion 56.

The case,.Boxar County vs. Tyman et al, 97 oW
(2nd)} 567, holds in effesct, that:

*Courts in determining whether law is
public, general, speoial or local will look
t0o its substanos and practical cperationm
rather than to 1ts title, form, phrassology
sinos otherwise prohibition and fundamental
law against special legislation would be
nugatory. The Legislature may classify
counties on dasis of population for purpose
of fixing compensation of county and precinot
officers bhut olassifiocation must be dased
on real distinotion and must not be arditrar-
11y devised to give what is, in substencs, a
local or spesial law the form of general law,
Aots resducing salaries of officers in ooun-
ties of 290,000 and less than 310,000 popula-~-
tion held unreasonable and arbitrary in its
classification and void as a special law."

‘We believe that whether the aotez in question are
t0 be regarded as special and whethér their operation is
uniform throughout the Stats depends upon whether the popu-
lation affords a falr basis for the elassification of ¢coun-
ties with reference to matters to whigh they relate and
whether the result they acscmplish is i{n fact a real olassi-
fietion upon thet basis snd not s designation of s single
ocounty t0 whioh alone they shall apply under the guise of



Hon. Chas. R. Martin, March 6, 1939, Page S

such oleassification. The laws in guestion were so drawn
that they are general in form but in fact only applied, at
the time they went into effect, to Harrison County with
the exception adove stated relestive to Mardon County.

You further imquire, if any of the sbovementiom-
ed statutes are unoonstitutional, is the Commissioners’
Court authorized and is it mandatory on it to colleot and
recover from the various persons the amounts of funds
paid to them under and by virtue of the asbove ghated sta-
tutes. h

The case, Sessums va. Botts, 34 Tex. 335, holds
in effeot that an unconstitutional aot regulatiag the ¢ol-
leotion of debts proteoted clerks of ocourts acting under
it.

The Supreme Court.  of the United States in the
case of Unlted 3tates vs. Realty Company, 183 U. 8. 487,
41 U. S. (L. Ba.) 218 held knowledge of the invalidity
of an sot of Congress will not be imputed, in advance
of any authoritative declaration to that sffect, to those
who are acting under its provisions, s0 as to preoclude
them from having equitises based on their relianee upon
the act.

"An officer who, without authority of
law, cocllects taxes or excessive fees may
be compelled to reimdburse the persons from
whom the money was received, But fees paid
volunterily and with full knowledge of the
faots, though under a mistake of law, cannot,
under settled prineciples, be recovered.”
(34 Tex. Jur. 476; 32 Tex. Jur., 739; Hirsh-
field vs, ¥¢. Worth Natl. Bank. 83 Tex. 488,
18 8E 743; Gounty of Bealveston vs. Gorham,
49 Tex. 879, 303; City of Houston vs. Yeeser,
76 Tex. 265, 1% SW p68,)

You are respectfully advised that it is the
opinion of this Department that Article 2372e~1 end Arti-
ole 5221b-£3 are special laws and, therefore, are uneonsti-
tutional and void and you are further adviso& that the
Commissioners’ Court is not authorigzed to collest and
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regover funds from the various perscns, the amounts of
funds paid to them under and by virtuse of the abovemen-
tioned statutes.

Trusting that the foregolng answers your inquiry,

we remain
Yery truly yours
ATTORNEY GENERAL OF TEXAS
BY LOrl tlh )i bl
Ardell Williams
Assistant
AW: AW
ENCLOSORE
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