January 1l2th, 1939

Hon., Z. Goasatt, DBanking Commissioner -
Departrent of Banking
Austin, Texas

Dear 3ir:

Opinion No. 0=52 “

Res Artiecle 350 & Articla 352 -
Is there any discretion permissible
to the Bonking Commissioner in nake
ing public the exanminert's reports
on Tinancial institutions?

Your letter of January &, 1959, in which you ask
an opinion as to certain ouestions, liag veen rererrad to the
uriter for atteatione. Your questions are:

l. Poes the rule of privilege pertaining to
exaniners' reports obtain ::itl raspect to institue-
tlons that are closed and not actively engaged in
their corporata business at the time the repart is
called for or the privilage invoked?

2+ Doas the rule of priviless in any event ap=-
Ply to Lozn & Drokerage Goupanias the saue as to
banking inatitutlons?

3. Ia thers any cdiseretian parnissidle to the
Banking Commiigsioner in the matter of raking publis
exaninerst raeports by giving coples thereof or per-
nitting the inspection theroof and if so, just what
arc the linlts of, or the rules governing, Lthe oX=
ereise of that discretion?

Articles 350 of the Rovised Clvil Statutes as arend-
od by the 41st lLecislature, Mlrat Called Sassion, \cts of 1929
provides for the appointment of the bank examiners, Article
353 of tho tevised Civil statutos prescrides ois qualification
wtile.ﬁrticla 352 of the Hevised Civil statutes provides for
tiie bond and oath of nn exauiner, and among other tiaings, pro.
vides, taant lis 3ziall take cvath, that -



et
N

Hon. 2. Gossett, January 12th, 1939 Fage lio. 3

"He will not reveal the condition of any
bank or banking trust company, examined by hin or
any information secured in the course of any ex-
anminaticn of any bank or banking trust company,
to any one exoept the Commissioner.™

Artiols 551 of the Penal Code provides for the pene-
alty to be infliscted upon a bank sxaminer for the violation

of the ¢ath provided ror in Artiocle 352 of the Revised Civlil
Statutes.

Chlef Juatice Cureton of the Suprece Court, when
as first assistant attorney geneoral of ¢hla Jtate, wrole an
exhaustive opinion under date of liaroh 4, 1915, adiressed to
the Honorable John 3, Patterson on questlions somewhat relat=
off to titoge asked by you with respeot to the above statutos
Which have sinoce been ronumbered Judge Cureton saids

mie thlnk the meanins of these tuwo provisions
when cconaldored topether is, that a bank exazlner
cannot voluatarily reveal the conditicon of any bank
axacdinoed by him or voluntarily give any one any ine
firmatian concerning the condition of any sush bank,
if suech information was gsecured officially. These
provisions, howevar, do not proiaibit suoch Ixaminer
from ziving his testizony in a Judlocial prooeeding,
as the language of the provisions olearly gseok only
to prohibvit veluntary disclosures on the part of
the exaainer and do not attewpt to prohibit a court
from requiring the examiner to disolose such faocts,
a3 the gourt may have a right to require to ve dipe
clozeis The question, thaerefore, finally reduces
itzelf to one of privilega communications. Tho same
rules would govern an oxaniner in this respeot as
- govern the Comnissioner of Banking himself, ua an
exaziner s a publie offioer who reprosents the Do-
partoent of the Goverrment whioh supervises and
controls the banka, [Driefly, his buainess 1as to
make examination or State banks and to transmit to
the Commissloner of Insurance and Banking a roport
of the condition of bLaanks exanined by him, and it
i3 unon the basis of tlose reports that the Commise
sionor deteraines whoether the bank shall continue
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89 a golng institution or whether it shall aloae
1%8 Goors and coase to exipt; likewise, ns to
what recuirements shall te made of the bank by
the Commissioner of Insurance and Bankinse The
bank examiner l1s recuired to take an oath of of-
fics, give vond, possess oertain qualifications
and hia position h=2s all the cheracteristics of
and {s a public office.”

In sunport of the above, Judse Cureton ocited the -
statutes hareinavove referrod to by the writer, as well as
the following authoritles:

kltche on Banks, Vol. 3, p. 1786,
aliters vs, Sowers, 43 rFod. 763,

Article IY22 Ravised Clvll Ctatutes provices that
the Bankdng Commissioner, along with other naned Govornment
offlcials, shall:

e ® % 4+ % furnish any person applying for
tha same, a copy of any paper, cocument or record
in vheir officos, and with cortificate under seal
cortifying Lo «ny denk contalned in the papers,
docwient 3 or records of thelr offices; and the
same shall be received in evidenoe in all cases
in whieh the originals would be avidonce,"

113 statute 13 not mandatory that Government ofe
filecials produce and furnish copies of gll instrumsents that
nlzht by chance be in thelr handa., It ocannot extend to nor
include such documents as might contain information prejudi-
cial to the public Interest rocelved by a Government offiecial
in an official capacity. hoether or rnot such information or
dooument can be requlirod of any official must be sovarned
by tha yoneral rules which movern privileged communicntions
to pjublic officerd. Judme Cureton, in the above referred to
opinion, atates:

"It may Le jtoted as a peneral prineipal
thst publice polloy forbvids the maintenance of any
suit in a Court of Juatice, the trial of whieh
would inevitably lead to the éisclosure of natters
sshieh the law regards as confldoential and in regard
of hlen 1t will not allow the confldence to be
violated,”

A
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Tha President of the Unlted itates, the Governors
of several atates and thelr Cabinetl officers are not bound
%0 »roduce papers or to disclose information ocumitted to
t2an in a Judieial inquiry, whem, in their owm judgment the
disclosure would, on publlie zrounds, be lnexpedient. This
prinecipal 13 reoognized nnd supported in the followinzg cases:

Trotten vs. United States, 92 U,S. 105
Hartranft's Appeal, 27 Am. Rep., 667
Thoopson va, German Valley R.Re CoO., 22 N.J. =q.111

Tola prinecipal applies vith ecual force and effoot to the
heads of Hatloral and 3tate Governmonts:

Vorthington vs. Seribner, Am. Reps 730
In ro iluvtaan, 7 Fed. 699.

In re Weeks, 82 Fed., 729 i

Boske vs. Conmingore, 177 U.3. 459.

The Suprcme Court of lassachusetts in Hartranftta
Adneal, supra, said:

"Thug the nuestion of the expendienoy of the
production of the required evidence ls refeorred,
not to the judgment of the Court bhafore waich the
actlon 1is trying, but of the offiocer who has that
avidence in nis possosaion,”

Aftor a ecareful exauination of the sutlhorities it
ia apparent that the Banking Corumlsslioner can avail himself
of the privilese of refusing to testify about, or to furnish
coples of any examiners report in hils jossession, 1f he feels
that such disclosuro would be prejudiclal to public interest,
If, on the othar hand, he should decide that to produce such

informatlion as ho misht podssoss would be to publie interest,
he can do 0.

Articls 1324a, FPur. 2, D.C.3. ns amended by .ota
of 1937, 45th Legialature 13 as follows:

"The Innlking Commissionor of Texas shall ex-
ainoe or cause Lo Le oxa:ined sueh cornerations

annually or oftener 1 he doema it necessary. .aid
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corporation shall pay the actual travelin: -exvenses,
hotel blils, and all other actual expense inoi-
dent to such examination and a fee not exoeeding
cne=-cighth of one per cent of its aotual naid-in
capltal. If such corsoration had not sold in
Texas 1is bonda, notes, certificates, debentures
or other obligations and does not offer for sales

or sell in Texas its bonds, notes, certificates,
debentures or other obligations, the Banking Come
mizsioner of Texas, in lieu of an examination,
shall accept a finanolal statement made on such
forn, containing such information as he desires,
The uanking Conmissioner of Taxas is hereby authore-
ized to aypoint not to excsed cne axaminer for
every fifty (50) of suoh corporations, Each ex=-
aminer aball take the oath and furnish a bond as
regquired of State Pank PEraminsrs, and shall rew
oeive an annual salary as followvg:”® * = *

By virtue of such article the Banking Conmigsioner
13 sivon pouer to exanine or cause to be examined all core
poratlong embraced by the provisions of Article l1324a. 1%
likewilse, provides that each examiner shall take the oath and
furnish a bond as reauired of state bank examiners, In take
ing the same oath as taken by a bank examiner, the loan and
brokoraze coupany exausiner would be no more privilegzed to
maxe publleo any lnformation concerning the ocondition of any
conpany exanined by him, if suech information was received by
him in the course of his official duty as suoh an examiner,
than would a bank exazminer be priviloged to make public any
information he misht posgess under similar oircumstances and
condltions. Judze Cureton concluded in the opinion herein-
above referred to that a bank examiner has no authority to
disclose any infornation received by him during the course
of Ll3 examlnation of a bank, 1f such information wms receive
ed by him in the courase of hls offieial duty as such exaniner,
excopt and unless he beo apecifically directed by the Banking
Commissioner to do so. o authorities are found that will
Justify any chkange in this conelusion.

I% i3 apparcent that the anawers to the first and
last -uestions propoundad by you, rmst be baged upon the sol®

roposition of whether or not your action in the prenises is
Lo the public interest.
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It i3, thorefore, the ovinion of this department
tiat:

(1} The rule of privilzce pertaining to
examiners reports obtains with raspoot Lo inati-
tuticns that rra closzed and not activaly engaged
in their cor-orate btualnszs ~t the time the repord
13 ¢cnlled for or the privilege invoked.

(2} The rule of srivilese pertaining to ox=-
aminers report arplies to loan and brokerage come
panies, the aawe as to vanking instituticas.

{3) The Zankins Commiosioner hag giscretion
in the :atter of makisg publle examiners' reporta
by siving coples thereof or pernmiiting the inspece
ticn thereof, or in tzstifyinz or perudtilng exane
insrs to testily under .ils supervision and express
porizission, limited only by his decision and dise
eratsicn of whetlier or not tia making publlie of such
inforastion 13 to the nubliec interast.

Truating this fully and satisfactorily answers:
your ipquiry, I am

Yours very truly

. TTCRNEY CINERAL OF TEXAS

LA: QLB @7 A....si stant

AvPRCVED:

"CTORNEY omimraL % '



