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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Renfro Speed
County Attoraey

Fairfield, Texas

Dear 3ir:

qu

Thank you for the
letter of Novembar 14, 1935

stitutes & lottery and as
Fenal Codeo of this State.

sxgh By4ndyg” condemnad by the
ve\guotg/Lfron your letters

g E y addisaion,
I, names on a book or
iat jpurpose; all of those

owd fres of eharse apd to write .

xe ’on 47 of article ITI of tho Constitution of
Texas reads:

*the Legislature shall rass laws prohibv-
itinz the estoblishrent of lottories and gift
enterprises in this state, as well as the sale
of tiokets ln lotterles, gift enterprises or

[y .
go‘“‘UNICAYIQN 1S TO BE CONSTRUED AS A DEPARTMENTAL OPINIOR UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRST ASAISTANT
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other evaslons involving the lottery prineipal,
established or existing, in other states.”

Pursuant to such command the Legislature passed

Article 654 of the Penal Code, which reads as follows;:

- ®If mny pesrson Shall establish a lottery
or disposs of any estats, real or personal, by
lottery, he shall be fined not less than Cne
Hundred ($100) Dollars nor more than One Thou-
sand {$1000) Dollars; or if any pesrson shall
s8ll, offer for sale or keep for sale any tick-
ets or part tickets in any lottery, he shall
be fined not less than Ten (310) Dollars nor
more than Fifty (350) Dollars."

In City of Wink vs, Griffith Amusement Company, .

100 8. W. {(2d4) 685, (Tex. Sup. Ct.), the court seaid:

"The State Penal Code does not define a
lottery, but our courts have interpreted it in
accordance with pudblic usage, to mean a schems
or plan which provides for a distribution of
prizes by chance among those who have pald, or
agreed to pay, a consideration for the right
to participate therein, 28 Tex. Jur., p. 408,
Sec, 2, and cases ¢ited in the notes,®

»

This department has on several occasions passed

on the question of what constitutes a lottery, holding in

{1) Opinicn -0-428 to Honorable Clint A.
Barham, County Attornsy, Erath County, dated April
26, 1939, that a number system used by a theatre
where each seat in the theatre i1s numbered and
& ticket 1s selected or drawn from a number of
tickets containing all the numbers on the seats
end a money award or other thing of value is given
to the person sitting in the seat that has a cor-
responding number with the nuxber drawn 1s a "lot~
tory" and the operation thereof 1s a violation of

_Article 654 of the Fenal Code.

(2) opinion 0-967 to Honorable Tom Seay,
County Attorney, rotter County, dated Juns 14,
1939, that a scheme whereby, in substance, a
theatre owner gives a prize to some patron of
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the theatre present after a drawing from which
.some patron's automoblile license number nay be
gelected, under the faots presented, constitutes
;] violation of the lottery laws of this Btate,

| {3} Opinion 0-1174 to Honorable Robert S.
Cherry, County Attorney, Bosque County, dated
August 10, 1839, that it is a violation of the
law for the rsrchants of & given tovn or conm-
munity to give thelr customers tickets with each

’ pux‘cnase of merxrchandise from Enem, which tickets
are good for chances upon merchandise or money
glven away at drawings, held periodically in
the said town or community.

{4) Opinion 0-1200 to Honorable Fobert 7.
Peden, Jr., County Attorney, Matagorda County,
dated August 12, 1939, that the "Aces Quiz Nightn
scheme or plan (under the facts stated to this
office} is a "lottery™ and in violation of Ar-
ticle 654 of the Penal Code of this state,

(6) Opinion 0-1329 to Honorable Jack Borden,
County Attorney, Parker County, dated Septenmber
8, 1939, that a scheme whereby, in substance, a
theatre buys the fingerprints of a c¢itizen of
the community by selection of one fingerprint
from the flles of the theatrs, is a violation
of the lottery laws of this state.

{6) Opinion 0-1336 to Honorable Paunl T.
Holt, County Attorney, Travis County, dated Rep-
tember 18, 1939, that a scheme whereby, in sib-
stance, a "nauit’ elub™ glves credits in trade to
winning contestants for completing & sentence,
eto., constitutes a violation of the lotfery
-laws of this state.

In tre case of Grirffith Amusement Company
vs, Morgan, 98 S. W. (24) 844, it weas held that the ele--
ments essential to constitute a lottery are {1} a prize in
money or thing of value, (2) distribution by chance and
(3) payment, eltrer directly or indirectly, of a valuadble
consideration for the chance to win ths prize, 3se also
City of Wink vs. Criffith Amusement Company, supra; Feather-
stone vs., Inderendent Service Statlion Assocliation, 10 2. Y.
{2d) 124; Peak vs. United States, 61 Fed, (24} 973; Grant vs,
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The State, 112 S. W. 1068, In State vs. Randall, 41 Tex.
296, &nd Holman vs., The State, 47 3. W. 850, 1t was held
that any scheme for the distribution ol prizes by chance
is a lottery. Accordingly, the "Bank Night* scheme (City
of wink vs. Criffith ALmusement Company, supra), the "Buck
Night % sohemes (Robb and Rowley, et al vs, The BState, 127
S, W. {2d4) 221), and the "Noah's Ark" scheme (Smith vs.
The State, 127 2. W. (2d) 297) have all been hold to be
lotteries.
ve bolieve that the essential slements of e lot-
tery are presented by the facts set forth in your letter. ,
The theatre provides a fund or prize; a drawlng is made and
the chance element occurs. Noreover, the patron must dbe
present In the theatre when hils nams is drawn in ordsr to

be . designated "movie critie" (end so indirectly furnishes
consideration for the chance. See Clty of Wink vs. Griffith
Anusexent Coxpany, supra), and thereby bdbecomes sliglble for

the "Golden Fleece", namely, passss to the movies and a cash

award. ‘
| . .

, It may be contended by some that ths theatre op-
erator has concelved an effective escape from the lottery
laws by providing that the person designated "movie critice®
must actually attend the pictures and must ectually criti-
olzo, foxr which criticisa he will be paid the grand award

in cash, Ve (o not belleve the Legislaturs intended to en-
act a statute which might be evaded by such subterfuge, and
this department has heretofore ruled adversely to similar
contentions, In Oplnion 0-1329, dated Septembsr 7, 1939, the
theatre operator sought to nsidestep the lottery principal by

"purchasing" the fingerprinw of the winnlng patron, yet under s

the particular facts the scheme was hold to constituts a
lottery. - Likevise, in opinion 0-1336 of this department,
dated September 18, 1939, in which a ®suit club*" was hold
te constitute a lottery, the fact that contestant was com-
pelled to write a twenty-rive word statermcent teliing why he
liked the brand of clothes in question availed the proprie-
tor nothing in escaping the condemnation of Article 654 of
the Penal Code. . - : : . A

Consequontly, it is the‘dpinion of thls depart-
nent, and you are respactfully advised, that a theatre opera-
tor conducting the scheme set forth In your letter would be
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guilty of operating a lottery as prohibited by Article
654 of the Penal Code of Texas, 1925,

Yery truly yours
o | - : R ATTORNEY GENERAL OF TEXAS

vl _ o %W\?M

0 , ' Valter R. Koch
ERS B | Assistant
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