OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

EmrALD €. MANN
AVTRANEY SENEAAL

February 4, 1939

Honoradle Thomas L., Blanton, Jdr.
County Attorney, ahackelford vounty
Alvany, Texas

Dear Mr. Blanton:

transfers of certain

e hove asticated the different quas-
tions raised by\you\in a letter\addresssd to HBonorable #¥illiam
MoCraw, Attorney Geuexel, dated December 14, 1938, a copy of

which le ‘ in your oommunication of

steted by you are quite lengthy, and for
the gy ses of\thix opinion we take the literty to summarize

35 At or about the same time the voters of
Road Diatriot Ho.. 2 of mald county authorized a dond
issue of #300,000., " This money was voted for the pur-
pose of dbullding roads, apparently under thes provi-
asions of Article 3, Sec. 52 of the Conatitutiom of
Texas. It appoars sgreed that afier the roads ware
sompleted, there were several thousand dollars bal-
anoes in easch of such bond funds, Part of this money
wag by ordsr of the court, on July 2%, 1935, trunsfer-
red from Shesckelford County Bond Fund to the General
Fund of the county and part from Road Distriet No., 2
Fund t¢ thr Road and Bridge Pund. An amount egual to
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the latter funds was on august 7, 1937, oxdered
transfarred to the.General Pund from tho Road and
Fridge Fund.. At ‘the time .of each of theas: trauns-
rera. the General Jund . wes overdrawn.

‘ : There. secns.sone dispute on the feats batween your
statements. in your letter and .the recitals of the ordars of
the Commissidnars® Court .quoted by you a® to.whether the bonds
and intereat, and obligations for which the bonds were origi-
nzlly issued had been fully pald ofr and satisfied at the tine
of s2id transfers. Of oourse, you realize we are notv im posi-
tion to Judge disputad facts, but for the purpaose of this
opinion, your position will .be takan as proven, i.e., thsi an
indebtedness existed on. ths.original Assue os.thn_bonds. R

Qn the haoia o: th. ahoveg given by.yuu.in oomploto

(1) Was the tranafer of July z;. 1935, "from *Shack- -
. elford County Bond- Fund' to the 'General Fund® a logal

transfer?. . R

*- w{2) Tas the transfer of July 25, 1936, fram 'Road
District No, 2 Fund' to.the ‘Road and Bridge FUnd' a.lagnl
~transfer? .

. ™(3) Was the transfer ot August 7, 1959, rrom:'Road
and Bridge Fund' to the 'Genersl Fund' a. legal traaafer?

'(4) Ir abova.trnatrors aro held 11103&1, vculd _
the County Traasurer have. authority to transfer, without
‘an order. of the Cozmigslopers’' Court, an emoumt-equal to
that heretoftrs transferred by the order of the gourt.
from *Road Distriot Ho..2 Fund® to the 'Gemeral Fund'
rrom said 'Géneral Fund' to 'Sinking Fund No.2, Road
District Fo.2"? .

{85) "Tould. the Goultg Treasurer, without an.order
of the Commissioners' Court bave she authority to trens- <
for rrom the 'Ceneral Fund' to 'Sinking Fund No.3!' aa
amount equal to the amount herstofore transttrrod‘by the
order of the Court from the 'Shackselford county Bond
Fund' to the 'Cemeral Fund'?. . _

“(8) Is there anr criminal liability for - thnaa transg=-
rers: f{a) on the part of the County Judge, (b} on the part
of the County Commlssioners, and {c} on the part of the
County Treasurer? T _ , : -
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"(7) Is there, in your opinion, civil liadility for thsse
- transfers: (a) on the part of the County Judge, (b} on

the part of the County Commissioners, and (c? on th. ;

part or the CGunty Trdasuror? B

| -m(8) In the ovent the Ganmissioners' Court, does not pasas
 ap order transferfing the funds back to the proper rund-,
what aotion'would you advise this office to take?"

w1th ‘refarence to the firat three questions, we hold all
transters of 'such funds to have béen an 1llegal diversion thereof,
We carsfully studied the opinion heretofore rendered on Felbruary
7, 1938, by James M. Noff, then Assistant Attorney General to
Hon., S, C. Coffee, and agree therewith. Other authorities than
the case of Carroll v, Williams, '202 S.W, 304, cited by i¥r. Rerf,
whiocli we think in line therowith: 11 Tex. Jur. 609, Sec. 78; {
Robbins vs. L%mestone County, 268 S.W. 915, p. 919; Commi sai oners
Court v. Burk, 262 3.W, 94 (Civ. App., writ rerusod), Sanders
v. Looney, 228 S, W, 280; ‘Wallase v, Commipsioners Court of Madi-
son County, 281 S.W.~ 593 -(81v. App. reversed om other grounds).
From these authorities we oconclude the correct statement of the
law to be that (constitutioaal fands mdy not be transferred from
one fund to another; may not be diverted; and CGommissioners'
Courts have no power to expend for one‘pnrpoee Yax money ralsed
ostensibly for another.) In this connection, we point out that
the opinion of July 827 1935, written by Assistant Attorney
General Vistor ¥, Bouldin $o Hogorable S, C., Coffee, seems to
overrule the opinion 0f former Assistant Attorney General Davis,
dated March 13, 1935, We meantion these opinions becauso they are
set out in- your‘brier and ‘seem to have been the basis of the
Commi ssioners' orders alse set oub in your brief. Copies of
all three optnlons are’ appended hereto. We also append & copy
of an opinion written Maroch X7,-1937, by Assiatant Attorney
General Victor W. Bouldin to anorablo S. Co Smith COunty Attorney,
Meridian, Texas. .

‘ Answnring your rourSh queation we have oarorully notod
the provisions of Title 36, R.C.3,, relating to the County
Treasurer., Article 1709 direats the Treasurer to pay ant apply" [

‘moneys "as requirsd by law" but further "in such manner ag the
oommisaioners‘ court or EIs county mnz regu ro ami direct”,

- Artiole 1713 13 'as follows: ‘*The Oonnty Trgasurer
shall not pay eany money cut of the ecounty tre&sury exscept in pur-
suanoe. of a certificate or warrant from some officer atithorized

by law to issus the sameé; and if suoh trsasurer shall have any
doubt of the legality or prapriaty or any order, decres, certi-
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the same, but shall make report thereof to the commissioners'
Court for their consideration end direction.”™

- -~ T S-S A S S S L

“  ¥We rind Article 1710, headed "Aosounta™, which requires
county treasurers to keep true acoounts of receipts apd e:pendi-
tures, Turther provides lie 8hall do those: things “and direct
progsecutions seccording-tb law for the reoovngf or a1} debts that
may be dus his county, -and superintend the collisaedion thsreof.

The County Treasurer is a oconstitutional officer, snd

the Legislature has the power to prescribe his dutias. (Const.
ATt. 13, Sec, 44). We Tind mo authority far transfer of funds
by the treasurer on:his own :inslination, but the statutes gbove
quqted seem to clearly indleate his 4uty in _the premises, There-
fore, we 'hold the -answér ¥t questions Nos. $iand &§:would be in
the ‘negative.

.. Question No. 6-sho¥ld bé answerad there ia no criuinal
1iab1lity on the part of efther of the offleérs meationed. No
officer, any wore than a private individual, may be punished for
any act or omisaion as a penal offense, unless the same is ex-
pressly defined and the ‘Fenelty affixed by the written law. See
P. C, (Y928) Art. 3; State v. Kingsbury, 37 Tex. 169. In the
Xingsbury case there wae no statute making the act of the County
Court in unlawfully approving an acoount against the gounty a
pcnal offense. See 34-Tex. Jur: 479. See also opinion on motion
for rehearing in case of Hooper v. State, 279 3., W. 448.

: _The correct answser to:your queetion No. ¥ has given
mnch concern. From a:gareful exapmination of your entire-brief,
however, end the peculiar faet situation of the matter before
us, we have concluded- there-should be no oivil liadility of any
of the officers mentioned by you. )

We are of opinion the county judge snd.gommissioners,
in paszing the orders mentioned above, and set out fully in your
inquiry, were aoting in a 1udiq;a1-oapaoity of.at lmast in a
quasi-judicial capacity. £ so, the respective members of the
court are not responsible for ocivil damages. In this connection,
your attention is called tc the case of Comanche County. v. Burks,
166 3. W. 470 {(Civ. App. writ refused). In that case the Com-
missioners court sold certain school lapds;:mnd: insteaid: of in-
vest!ng the proceeda of the sele in securities am directed by
the Constitution, from time to time,diverted portions thereof
and appropriated the same to the general purposes of the county.
The court, in a well written opinion, held the officers acted
in good Taith in a judicial or quasi-judicial capacity, and were
therefore not personally liable. The county, as such, was held
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1iable to the school fund and judgment entered accordingly. -
Zee in addition to the Comanche County Case, supre, - 22 R, C. I.
P. 478, Seo. 152; p. 484, Sec. 1828; 48 C. J. 1042 34 Tex, Jur.
Pe 466, 8t s8q.; Gallaway v. Sheppard, 89 S. W. (2} 417 (Civ.
ADP. writ diamiased), noDonald v. Farier, 56 S, W. 555 (017.
App.); Creswell Ranch & Cattle Co. v. Roberts County, 278 S.

737 1017. App. writ refused).

Under authority of the case of McDonald v. Parmer,
surra, we think your question is. specifioally answvered as to
the County Treasurer. The receint case ¢f Hoffman v. Davis,
100 S. W. (2d) 94, (Comm. App.) fully aiscusses the rights and
duties of county treaaurera and is respectfully retorred to

therefor., e e

" By virtue or ‘the authorities cited question No. 7
should be answered in the nOgative as to all orfiodrs there

inguired about.

As to your duty‘in the premises, as reflected by
your question No. 8, we suggest you refer the matter to the
County Treasurer with the advice that he formally request the
Gommissioners' Court ta pass an order transferring the funds
in controversy to.the proper sinking funds., If the Oom-
missionera Court should thea refuse to do so, under the au-
thority of Hoffman v..Davis,:gupra, there appeers no doubt of
the right and duty of the tresasurer t¢ bring an aotion. The
Court in that ocase 414 not pads’ upon .the question of whether
the County Attorney would ‘have @ conourring right but ths pro-
visiona of Axrt.339, R. C. S. would ueam to besto' 1t. l
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YourQ very truly

ajamin Woodall
Assistant
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