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Dear Mr. Lane:

] Opinion No. 0-~98
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- g 45 and 1648 deal strioctly with the ap-
polintment & ak gounty auditor. Article 1645 deuls

with theapphintxent/of a county auditor i{n a county having

a populatis 000 or over, according to the last Federal -
¢onsus or haylng £
or over. Artl®le 1648 provides for the appointment of an
auditor in a county having a population of less than 35,000
and provides that for good cause shown, the Commissioners'
Court can enter an order upon the Minutes of said ocourt and
can cause said order to be certified to the District Judges
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" having jurisdiotion in the county and such Distriot Judges
shall, if such reason be considered good and sufficient, appoint
a oounty auditor in line with the method presdribed by Artiole
1647,

The questions propounded by you clearly remove the
necessity for a oconsideration of Articles 15845, 1648 and 1847,
and it is epparent that the purpose of your inquiry is to de-
termine whether or not a Qommissioners Court in a county of
less than 25,000 inhabitants has the authority to appoint a
special auditor, This being so, your situation is to be con-
t;ogiel by Art{cles 1641 and 1646a of the Revised Civil Statutes
(o] 8xas,

To arrive at a c¢clear understanding of Articles 1641
and 1646a, it will be nec¢essary to review the history of such
articles, By Chapter 80, Acts of the Regular Sesalon of the
38th Legislature, Articles 1459a and 145980 were added to the
Revised Civil Statutes of 1911l. These articles were brought for-
ward in the Revised Civil 3tatutes of 1928 as Article 1641.

By Chapter 67, Acts of the Regular Sesslon of the 39th
Legislature, Article 1459c¢ was added to the Revised Civil Statutes
of 1911, This Article reads as follows:

"The Commissioners! Court of any oounty under
25,000 population according to the last Unlted States
census may make an arrangement or agreement with one
or more other counties whereby all ocounties, parties
to the arrangsment or agreement, may jointly employ
and oompensate a special auditor or auditors for the ,R
purposes speoified in Artioles 14592 and 1459b. The //&h
County Commissioners' Court of every county gffected by
this article may have an audit made of all of the books
of the county or any of them at any time they may de-
sire, whether such arrangements ocan be made with other
counties or not; provided the District Judgeor Grand
Jury may order sald audit if either so desires."

4

i

This article has bdeen brought forward as Article 1648a.
This artiole now provides that ",.. may jointly employ and com~
pensate a special auditor or auditors for the purposes specified
in Artiocles 1645 and 1846,." This is, no doudt, an erronecus
reference asa to article numbera, for in the origina} article
14590 of the Revised Civil Sta‘utes of 1911, it was provided
that: "..,. may jointly employ and oompensates a special auditor
or auditors for the purposes specified in Artiocles 1459a and
1459b, whioh artioles oompose the present Article l&4l. This
being true, Article 1646a of our present stetutes should pro-
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vide that the Commissioners Court ",,.,. may Jointly employ and
compensate a speolal auditor or auditors for the purposes speoci-
fied in Article 1641."

Article 1641 of the Revised Civil Statutes of 1925
reads as follows: )

"Apy commissioners court, when in its Jjudgment an
imperative publioc necessity exists therefor, shall have
authority to employ a disinterested, competent and ex-
pert publio accountant to audit all or any part of the
books, reoords, or accounts of the oounty; or of any
distrioct, county or preocinst offiscers, agents or em-
ployes, including auditors of the countiea, and all gov-
ernmental units of the county, hospitals, farms and
other institutions of the ocounty kept and maintained
at public expense, as well as for all matters relat-
ing to or affecting the fiscal affairs of the county,
The resolution providing for suoh audit shall recite
the reasons and necessity existing therefor such as
that in the Jjudgment of said oourt there exists orfi-
olal misconduct, willful omission or negligence in re-
corda and reports, misapplication, conversion or re-
tention of pudlic funds, failure in keeping accounts,
making reports and accounting for public funds by any
officer, agent or employe of the distrioct, county or
preoinot, 1lncluding depositoeries, hospitals, and other
public institutions maintained for the public benefit,
and at public expense; or that in the Judgment of the
court, it is necessary that it have the information
aought to enable it to d etermine and fix proper appro-
priation and expenditure of public moneys, and to as-
gertain and rfix a just and proper tax levy, The said
resolution may be presented in writing at any regular
or oalled session of the commissioners court, but shall
}ie over to the next regular term of said ocourt, and
shall be published in one issue of a newspaper of
general oirculation published irn the scunty; provided
if there be no such newspaper published in the county,
then notioce thereof shall be posted in three publis
places in sald county, one of which shall be at the
court house door, for at least ten days prior to its
addption. At such next regular $erm said resolution
shall be adopted by s majority vote of the four csom-
missioners of the court and approved by the oounty
judge. Any contract entered into by said ocommissioners
oourt for the audit provided herein shall be made in
agcordanoe with the statutes applicadble to the letting
of ocontracts by said court, payment for which may de
made out of the public funds of the county 1n acoord-
ance with said statutes., The authority conferreéd on
county auditors contained in this title as well as other
provisions of statutes relating to distriet, eocunty and
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preoinct finances and accounts thereof shall de
held subordinate to the powers given herein to the
commissioners' sourt.”

Thus it oan be saen that Articles 1841 and 1848z of
the Revised Civil Statutes of 1925 deal with the right of the
Commissioners Court to provide for an audit by an accountant
or a special auditor.

| Bearing in mind that the present Article 1641, oom-
posed as 1t is of Articles 1459a and 1459b of the Revised Civil
Statutes of 191]l, was passed by the 38th Legislature at its
regular Session and the present Article 1646a, formerly Arti-
ole 14590 of the Revised Civil Statutes of 1611, was passed by
the regular session of the 39th Legislature, it is logleal teo
assume that such article 1646a must be oonstrued as a liberal-
ization statute. This opinion is expressed by Judge Jaokson
of the Amarillo Court of Civil Appeals in the ocase of Cochran

County vs., West Audit Company, reported in 10 S. W. (2) 229,
The Court says:

"Under Artiocls 1846a we are inclined to the
view that the Commissioners' Court of Cochran County
would be authorized to employ an auditor without a :
rigid compliance with Article 1641." i,ﬁ

The writer is lead to the opinion that the Legislature
in the passage of Artiole 1é48a had no intention or desire to re-
peal Article 1641 or any part thereof, but rather to liberalize
the compliance with Article 1641 1f events and cirocumstances
Justify the Commissioners' Court in aocting in such a manner as
to dispense with the striot requirsments of Article 1641,

You are, therefore, respectfully advised that it is |
the opinion of this Department that a Bommissioners' Court of
a county of less than 25,000 population, according to the last
United States Federal census, has the suthority to employ a
special auditor or auditors without obtaining the approval
or permisaion of the County Judge.

Artiole 1641 specifiocanlly p-ovides that the action
of the Commissioners' Court must be by a majority of the four
nembers of the Commissioners' Court and approved by the County
Judge. This provision is not oontained, however, 1in Article
1646a, nor does Article 1646a require the approval of the
Distriot Judge. It merely provides that in the event the Com-
migsioners! Court does not appoint a special auditor that the
Distriot Judge or the Crand Jury may order such audit if either
desires that the same be had.,

—
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You are further advised that it is the opinion
of this Department that it is not necessary that the spe-
olal auditor provided for by Article 1648a be a resident
of the aocunty in whioch he is eppolinted.,

Trusting that this satisfaotorily answers your
inquiry, I am :

Yours very truly
ATTORNEY GENERAL OF TEXAS
. t2144~
o Tk oty
Asslstant
LA:B?
APFROVED:

Lers ety Frgnn W
ATTORNEY GENYRAL OF TEXAS W



