THYX, ATTORNEY GENERAL
OF TEXAS

AvsTIN 11, TEXAS

April 14, 1939

Honorable Tom C. King Opinion No. O-1l4

State Auditor Re: Exsnination of domestic and
Austin, Texas ‘ foreign insurance companies,
Dear Sir:

Your letter of January 13, 1939, hereinafter set out, has received
the careful attention of this Department.

We acknowledge with thanks the assistance rendered us through numerogus
conversations with Mr. T, M, Markham of your Department. In this connection,
we have also recelved helpful information from the Honorable R. L. Danlel,

former Chairman of the Board of Insurance Commissioners and memberg of hie
department,

Your letter is as follows:

"Articles 4690, 4690a, LEOOL and 4690c provide for the exami-
nation of insurance companies chartered in, or deing bueiness in,
the State of Texas, and for appointment, qualification, compensa-
tion etc. of examiners therefor.,

"Your opinion is respectfully requested regarding the fol-
lowing:

(1) The authority of the Chairman of the Board of Insurance
Commissioners of Texas to accept examination reports
from examiners not commissioned by him in writing.

(2} The authority of actuaries or examiners to accept com-
pensation (either per diem or otherwise), gratuity, or
refunds of expenses incurred by them from any insurance
company, while commissioned dby the Chairman of the Board
of Insurance Commissioners of Texas,

(3) In case of violation of authority in No. 2 above, what
penalty is provided.”

The first sentence of Article 4650, Revised Civil Statutes, 1925,

as amended by Chapter 152, Acts Regular Session, Lond Legialature, 1931, reads
as follows:
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or by one or more examiners commissioned by him in writing, visit
each company organized under the lawe of thig State and examine its
financial condition and its ability to meet its liabilities, as well
as its compliance with the laws of Texas affecting the conduct of

1te business; and he may similarly, in person or by one or more com-
missioned examiners, vieii and examine, either alene or Jointly with
repregentatives of the insurance superviesing departments of other
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States, esach insurance company not organized under the laws o
L

State but authorized to transact business in this State . .

Article 4690a provides that the expenses of all such examinations
shall be borne by the insurance companies examined and that the sums recelved
for such purposes shall be deposited in the Insurance Examination Fund of the
Btate Treasury. From such Fund, it is preecribed that the salaries and expenses
of all necessary actuaries and examiners of the department shall be paid. This

statute also authorizes joint examinstions between representativee of the State
of Texas Tnsurnnrn Department and eimilsr departments of other States
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Article 4690b authorizes the appointment of certain actuaries and
examiners and prescribes the maximm salaries that each shall receive, The
last varsgraph af this Article reads as follows:

. "Neither the actuary to the Board of Insurance Commigsioners
+ nor any examiner or assistant shall continue to serve as such 1if,

while holding such position, he shall, directly or indirectly, ac-

cept from dfty insurance company, any em’olovment or pay or compen-

sation or gratuity on account of any service rendered or to be
rendered or on any accouny whatsoever."

Article 4630c provides that examiners and assistant examinere shall
take oath of office and file a bond conditioned as prescribed by said Article.

We call your special attention to the difference in the requirement
of Article 4690, as amended, in regard to examination of insurance companies
organized under the laws of this State and the examination of ether companies
organized under laws of other States but having permits to do business in Texas,
It is our opinion that the requirements of the statute in regard to examinations
of domestic companiea at least once every two years are mandatery. It is equally
apparent that the examination of foreign companieu with permits to do busliness
in Texas is not mandatery, but may be made by the Chalrman eof the Board of
Insurance Commisgioners, or his representative, if, in his judgment, such exami-
nation should be made.

Since the statutes prescribe that the mendatory examinations must
be made by examiners commissigned by the Chairman in writing, it i our opin-
ion that the acceptance by the Chairman of reports from examiners not commis-
sioned by him in writing would not be & proper and sufficlent compliance with

these requirements of the statutes. By this we do not mean that it is 1mproper
for sald chairman te receive and have ameng fha papers angd files of his office
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reports made by non-commissioned examiners, but it is our opinion that the
acceptance of such reports does not canstitute a compliance with the mandatory
provisions of these articles.

It is, therefore, our opinion that question No. 1 should be answered
as follows:

At least one examination every two years of each insursnce corpora-
tion organized under the laws of the State of Texas must be made by the Chair-
man of the Board of Insurance Commissicners or his examiners, duly commissioned
in writing. While Baid chairman may accept reports from non-commissioned ex-
aminers for the benefit of such Information as they may contain, yet such re-
ports and such examinations would not satisfy the mandatory provisions of the
statute. In regard to insurance corporaticne not organized under the laws of
the State of Texas but operating in Texas under permits to do business in Texas,
it is cur further opinion that no mandatory examination of such companies 1s
required by statute. If, however, sald Chairman determinee that such examina-
tion should be made, the game must be made by a duly commissioned examiner,
which commission must be in writing. If, on the other hand, eaid Chairman de-
termines that such examination of foreign companies is not necessary, there
1s, in our opinlon, no statutory objectien to his receiving reporte from non-
commissioned examinerg for such information as they may contain.

In answer to question No. 2, it is clear from the above quoted por-
tion of Article 4690b that actuaries, examiners and assistant examiners of
the Board of Insurance Commissioners cannot continue to serve as such if, while
bholding such position, they shall directly or indirectly receive or accept
from eny insurance company any employment or pay or compensation or gratuity
on account of any service rendered or to be rendered or on any account what-
soever.

In answer to question Ro. 3, the statute does not prescribe a penalty

for a violation of the prohibited act except to disqualify such employees from

further continuing to represent the State in sald capacities, In our opinion
the penalty should be the removal of such employees from the positions they
hold, unless their acceptance of such consideration constitutes a violation
of specific criminal statutes, In which event, the penalties prescribed by
such statutes could also be inflicted.

We trust that thie is the Information you deeire.

VWB:N:IM - Youra very truly
‘ ATTORREY GENERAL OF TEXAS
APPROVED:; ' : By (Signed) Victor W. Bouldin
' Victor W. Bouldin

(Signed) Gerald C. Mann ‘ Assistant
ATTORNEY GENERAL OF TEXAS :



