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GERALD C. MANN
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Hon. Claude A. Williams
Acting Seobvetary of State .
Austin, Texas ya

Dear Sir: [

Opinion Ho. 0-247
Re: Right of Privat
issue preferred stock:
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State whenever the same may be applicable to
corporations of this character. (Acts 1899, p.
202; Acts 1915, p. 259; Acts 1917, p. 54.)"

Thus, it 1s clear that sll corporations covered
by such chapter are specifiocally authorized to issue pre-
ferred stock. A careful examination of all other statutes
respecting private corporations reveals the total absenoce
of specific statutory authority for corporatione, other
than those authorized by chapter 15, title 32 of the Re-
vised Clvil Statutes of 1985, to issue preferred stock.

Article 1304 of the Revised Civil Statutes of
1925, in setting forth the requirements of the charter it-

self, provides in Sec. 6 thereof that the charter must set
forth: _

*The amount of the capitel stock, if any
and the number of shares into whioh it is divi-
ded.," ‘

The matter of the oreation of rights and prefer-
enges of stogk must, therefors, be left to thes judgment
of the interested parties in the exercise of their oontrao-
tual rights, : .

It is said in Thompson on Oorporationi, 3rd M.,

"It has deen suggested......,that the law
usually requires capital stook to be divided
into shares. But in the prsatical operstion
of corporations the capital stoock, for conven-
fience, has comes tO be classified into many
different kinds, without regard to the divi-
sion into shares.® )

It was held in the case of People ex rel. Recess
Bxporting and Importing Corporation vs. Hugo, 182 N, Y. Supp.
9, that in the absence of statutory provisions to the ocon-
trary, a certififcate of incorporation of a business acrpora-
tion mey make such preferences between stockholders as to
4t8 stook as seem best, and that the matter of preferences
48 a matter of ogoncern only to the stookholders of the cor-
poration. '

The ocourt sald 1n Mm v8. Toledo St. L. & K. C.
R. Co., 78 Fed., 664:

"Ordinariiy, preferred stook lag entitled
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to no preference over other stock in relation

to capital. But where there i1s an expressed
agreement giving such a preference mnot prohibi-
téd by local lew or the charter, we see no rea-
son why it is not a valid contraoct as between

the corporation and such preferred stockholders,®

The distinction between common apd preferred stock
resolves itself into a question of prefersjoes and this 1s
true whether the stock 18 so designated common or preferred
or by some other names.

Tex. Jur., Vol. 10, p. 672 says:

".essThere appsars to be no reason to doudt,
that, between the stogkholders, and subjeot to-
the organization agreement, aifrarent rights may

-phe attached to different classes of stook."

This statement in Texas Jurisprudence ia justified
and supported by the cases of St. Regis Candles va. Hovas,
S SW {2nd) 429 by the Commission of Appeals. The esourt held
in answer to questions certified from the Jourt of Oivil Ap-
peals of the lst Supreme Judicial Distriet that e olassifri-
cation of stoek into class A and class B stogk with the cless
A stook having the sole voting power was not in contravention
of public polioy, the Constitution or the statutes.

A careful examingtion of the authorities leads
this Department to the opinion and you are so advised that
private corporations generaslly may issue preferred stoek
upon compliance with laws dealing with and respecting cor~
porations.

Trusting that this satisfactorily answers your
inquiry, we reamin

Very truly yours
ATT GENERAL OF TEXAS
By J ti;u4+2k33’ '
| Lloyd Armstrong
Assistant
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