OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL r.’bmr’ 17. 1650

Hon. T. L. Elanton
County Attoraey
Shackelford County
Albany, Texas

Dear Sir:

Cpinion No. 0-263

Re; {1) Amount of tots ' T'~¢aldcy, includ-

ticio, for emsuaty Judgs of
County “

N
of eounty Judge vote

11
<‘b {:x-o icio compansation
e
¥e ara in receipt of\ig ‘ragdest for our opin-
Ba

ion as to the meaximum legal ckelford County may
allow its county Jud ady whetHwr i% {8 lawful under
Article 3855, R. C 8. as’\amended, fdg said couaty judge

to break a ties u ouxt of cnmpshaation he should
J..liqnenq' Cour’

be awarded by t
You stat h&x dhno lrtrd County has a popula=-
tion of ap oxlma ¥ N000,,a00prding to the last re-

s 3895, , Peads as follows;

*The C ifoners' Court is hereby de~

from nlliwing compensation for ex~officie

s tos/coufity officiels when the ccompensation
_ waloh they are allowed to retain
shall resch A, maximum provided for in this chap-
ter. In.cefBes where the compensation and excess
foes which the officers are allowed to retaln
shall not reach thes maximum provided for in this
chaptar, the Commissioners' Court shall allow come
pensation for ax«officlo services when, in their
Judgment, such compensation 18 necsssary, pro-
vided, such compansation ror ax officic saervices
allowed shall not incresse the compensation of
officiel beyond the maximum of compensation and
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excess fses sllowed to be ratalned by hinm
under this chapter, Provided, however, the
ex offlolc hersin authorized shall be asllowed
oaly after an opportuaity for a public heare
i2g &nd only upon the affirmative vote 0f at
least three membars of the Commisaioners'
Court.” :

As stated by you, the maximum compensation
allowed officers in governsd by Articles 3883, as amended,

and 3891, as amended. The pertinent provisions of Article
3883 are as follows;

"Exoespt as otherwise provided in this
Act. the annual fees that may bDe retained
by preoinot, county and distriet officaers
§antionod in thls sArticle shall be as fol-

ows

*l. In counties containing twenty
five {25,000) thousand or lass inhabitants:
County Judge, Distriot or Criminal Diatrict
Attorney, sheriff, County Clerk, County
Attorney, District Clerk, Tax Coll -ctor,
Tex Assessor, or the /sssessor and Collsctor
of Texas, ‘weanty-four Hundred ($£400.00}
Dollars each; Juatice of ihe Feace and Con-
stable, Twelve Hundred ({1200,00) Dollars
eaah,”

We now reach the poartinent parts of Article
389):

"each officer named in this Chapter shall
firat out eof the ocurreant fees of his office
pay or be paid the amount allowed nim under
the provisiouns of Article 3883, together with
the salerles of his assistants and deputiea,
and autliorized expenses under irticle 3899,
and the amount ascessary to cover costs of
preamium o whatever surety bonhd may be re=
quired by lew, If the current fees of suoh
office collected in any year ba more than the
amount needoed to0 pay the amounts above speci-
fiad, same shall be deemed excoss fees, snd
shall be disposad of in the mannar hereinafter
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provided,

*In gounties oontaining tweaty-five thou=-
pand (25,000) or less iphubitants, District or
County olficers named hersin shall retain one-
third of such exocess fees until suoch ons-third,
together with the amounts specifiad in ixrtiecle
3853, amounts to Three thousend Dollars (3,000).
Preacinot officers shall retain one-third uatil
such one~third, together with the smount speci-
fied in irtiocle 3883, amounts to Fourteen Hune
dred Dollars ($1400)."

Therefore, a8 county judge in counties containing
twsnty-five thousand pojpulation or less, may retain the
meximum of Twenty-four Hundred ($2400.00) Dollars and
one=third of the sxoess fases, the maximum compensstion
and amoess fses not to axceed Threes Thousand (£3,000.00)
Dollars, waking 1t possible for a county judze to eara
a total of Three Theousand {$30060,00) Tollars per yesr,

68 his maximum compensation, ‘

Your county judge is ex-officio aschool super-
intandant, Your litter states he was voted an ex-officio
compensation of Nine Tundred ($900,00) Collars for tils
work, Tris 18 croper under the provisions of Article
3888, as amended, now reading as follows:

*In a county where the County Judge acts
as® superintendent of publie instructica, he
shall recoive for such services such selary
not to exosed Nine Hundred Dollars ($900) a
year as ths County Board of School Trustees
of tha raspeotive gounties may provide. 7The
amount shall be paid in the manner speoified
in Chapter 49, Aots of the ¥orty-first Legls-
lature, Fuurth Called 3ession (Art. 2700d-1),
and in Chapter 1785, acts of the Forty-second
L-gislaturs, Reguler Session (irt. E2827a).”

We direct your attention to the faet thls arti-
ole has beea loag construed by this Departmeat as being
ascountable as part of the maximum the offlcer could re-
tain under the provisiocns of irticle 3891, 3upra, ajd the
county Jjudge 1s not entitled to the compensation  ro-
vided by Article 3888 ovsr and above his maximum compsn-
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sation arrived at by reaspn of said Artiele 3861,

It has been consistantly held by former ad-
‘ministrations of this office that the Commiasioners®
Court mey allow a county judge ex~-officio compensation
under Article 3895, supra, in any amount within the
discretion of that body so long as the total of faes
sarned plus sx-offlolc may aqual, but not exceed the
maximum allowed by law, in this instance, Three Thou-
sand (33000.00) Dollars,

You are, therefore, advised that the Com-
missionera' Court of Shackelford County in voting the
county judge the amount of Two Thousand Seven Hundred
(sz.voo.oo) Dollars, acted within their legal right
in s0 doing, insofar as your first question applies.

#e next consider whetber the county Judge
had the legal right to break the tie vote of the Con-
misgicnara' Court in favor of a salary increass for
himself.

%e note your holding that the language of the
statute (Art, 3865, supra) should de "only upon the
affirmative vote of at least thrae members of the Com-
missioners' Court,” You atate thlis would require the
vote of three commissicners, e muat disagree with you
on this part of your holding, for the county Jjudge is a
member of ths court, SCac. 11, Tex, Jur, 558; irt. 2342
R. C. 8., 1925, On any othwr question exoespt whare hs
is himself intereasted, the county judge could properly
participate as a manbar of said court. To illustrate,
if the question of ex-officlo compensation for the county
attorney was under conalderation, there is no doubt but
that the county judge znd two commissioners could fix
the amount, sesven ovar opposition of the other com=aission-
ars.,

We do not beliave the county Judge should parti-
cipate as a voting member of the court when his own com-
pensation is before that body,

Article 2340, R. C. 3., 1925, reads us follows:

"Before sntnring a.0a the dutises of
thelr offios, the county Jjudge and each com-



Hon. T. Le Blenton, Pebruary 17, 1939, Page $

missioner shall take the official oath, and
shall also take & written catn that he will
not be directly or landireotly interested in
any coniraot with, or claim against, ths
county in whioh he resides, sxcept such war-
rants as may i{ssus to him as fees of office,
Pach commissi_ ner shall execute 2 bond to be
approved by the county Jjudge in the sum of
three thousend dollars, payable to the county
treasurer, conditioned for the faithful per-
formance of the duties of his ofrice, that

he will pay over to bhis county all moneys
illegally pald to him out of county funds,

as voluntary paymeants or othsrwise, and that
he will not vote or give his consent to pay
out county funds excapt for lawful purposss.”

It will be noted the county Judge and each
commissioner is bound by ocath "that he will not be direct-
ly or inditeotly interested in any contraet with, or
claim againat, the county...s..8Xcept such warrants as may
issue to hin as fees of office,"

The nrder fixing the compenzaticn would be sssen-
tial before the warrants could issue end we therefore con-
clude the county judge would be prohibited by his oath
from participating in the vote sstablishing the order,

The 3Supreme Court of Texma is ths case of
Dalton v. Allen, 215 8, %, 439, held a similar order valid
where the county judge was present snd presided over-the
court when his sx-officio compensation was increased,
but he did not vote uron the quesation, and we think the
inference vory strong the holding of the case would have
been differsnt had the judge voted for ths increase,
See also £18 8. We. 73 (same case, Court of Civil Appeals
conforming to answers to certifiad question,)

The followling from 46 C. T. 1037 saems here
applicable:

"A public office ia a pudlic trust and
the hcolder thersof cannot use it airectly or
indireotly for a personal profit; and officers
are not permitted to place themselves in a jposi-
tion in wialch personal interest may ccme into
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conflict with the duty whiech they owe to the
public, Thus public officers are denied the
right to make contracts in their officlal
capacity with themselves, or to become in-
terestad {n contracts thus made, or to teks
contracts whioch it ia thelir offioial business
to sae faithfully gerrornaﬁg and & board
cannot make a legal contract with one of its
gwn memdars in resspect of tha trust reposed in
te"

e, therafore, respectfully advise you it 1is
our opinion the order inereasing your county judge's
ex-officio salary to Twenty-Jeven Hundred ($2,700.00)
Dollars per year, whol'e sams was dons by his vote, is
11legal,

Vory truly yours

ATTCHNEY G:EN:RAL OF TEXAS

{(signed)
By
denjemin Woodall
Asasistant
BWiAW: iw
. A7PROVED:;

ATTORNEY GEINGZRAL OF TEXAS



