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- Dear Sir:

-

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

February 25, 1939

¥r., Carlos C. Ashley
District Attorney
Llano, Texas

Opinion No. 0-336 .

Attorney Genaral G
to the writcr.

for denuty hire,
wse applied for.

depuvies, assistants or clorks in the per-
for:wznece of hig cduties hs shall a:ply to tre
Couniy Co.vmilzsioners' Court of als ocunty
for autirority {to anpoint such deputies, as=-
sistants or clerks, ststing by sworn appli-
caticn the pusber needed, the wosibion to be
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appliocation shall be accompanied by a .
stateaoent sihowing the probable receipts
Iron fees, conrtissions and compensation to

ha aalTltantnd e _nn-iﬂ APPLan Auvimes tha
U WULsLTUwlL Oy Qi Cliif0 UULALEE wilo

fiscal year and the probable disbursements
which shall include all salariass and ex-

penses of said office; and said court

shall rmake its order authorizing the ap-
pointment of such deputies, assistants and
¢lerks and fix the compensation to be paid

themn within the limitations herein preo-

soribed and determine the number to be ap-
pointed as in the éiscretion of said court

may be proper; provided that in no case

shall the COJmluSiOHGTS' Court or any men-

bexr thereof attexpt to influence the ap-~
polntnent of any person as deputy, assistant

or olerk in any office. Upon the entry of

such order -the officers applying for such .
assistants, deputies or clerks shell be au- '
thorized to appoint them; provided that said
compensation sgiiall not exceed the maximumn
amount hereinafver set out x % % %

In this instance, the Commissioners! Court
@id authorize the expenditure of the amount paid, bub
did not authorize the payment as made. You have not
atated 1n your letter whethor or not the Commlssionerd
Court hss taken any action on the annual report of
thke officer, whioh may be of controlling 1mportance
in effecting tho rights of the county. The gheriff-
aaaessor-collector had no authority to appoint depu~
tles, except by the procedure as outlined in the
atove Artlicle 3302, Turther, he had no authority to
acrece upon or o pay a less awmount to the original
three deputies than as authorized by the Coamission-
ers' Court order. laryland Casualty Coapany vse. The
tate, 107 s.i. {24) B65.

The Conmissioners' Court may subsequently
Hify that whilch it may have authorized orisinally.
2, viere the Comiilssioners! Court apnrovea the
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the expenditures in the annual repcrt of tie officer
as to paying denuties not authorized to have heen asn-
pointed, the county is bound as havingz authorized the
deduction. The Stato of Wexas vs. Carnes 106 S.%.
(24} 397; Caneron County vs. Yox, 61 8.i. (nd) 483,
However, "where more than three years had elapsed after
the appointaent und payment of an unauthorized deputy,
where there was no action of approval taken by the
Conmissioners® Court, and though the County Auditor
had allowed the payment, the county was nol estopped,
but could recover. Tarrant County vs. Smith, 81 3G.%W.
(2d) 539.

We belleve that tho proced¢re in Article

3902 above is properly censtrued as a condition pre-
cedent to a county officer's right of appointment of
deputieg and his right to deduct ths amount of denuty
salarieg., Vie recognize that any expenditure for depu-
ty hire not an authorized expenditure gives the coun-
1y a right to recover. IHowever, in this instance,

i1t appears that the expenditure was authorized, though
the appointments were not authorized. %o do not be-
lieve tust the county will have sufféred an Thjuary for
r%ﬁg,yafmenﬁ-exinhe anoudt “of “money it authorized to

® expended, The situation Would have been daifferent
Txd—the officer appropriated the money to his own use
or cther use than deputy hire. There would not he

any question as to the county having losy its right

to assort the c¢laim, in this instance, where the Com~
missionera' Court has approved the auditing and set-

tling of the officer's account; and if the Commdgsion-

erg? Court has made no anproval of exvenditures to
the additional deputies, we bslieve that tho violation
of Article 05902 would glve rise to the basis for a

s:it in the violation of a legal right, but the thoory
of darann absgue Injuria would preclude a recovery. In
other viords, i.enard County Lns no0t been out meore than
the ¢2600.00 o :oroved expendlture, all ot which was ex-
- pended for deputy hire.

VWie are not called upon to deternine the lia-
b;litg as bebween the officer and original deputies.
Further, the Stute of Texus not beins a psrty to this
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proposed suit and in lieu of this particular situa- '. ;
tion not having been previously deterriined in the : ‘
courts, our opinion can only bo an abstraet statorent
of the applicable law and should constitute no author-
ity for any soction,

Bolieving thls to answer your inquiry, we

are
Yours very truly €; '

ATTORNEY GENERAL OF TFXAS i

a4,
130b Assistant ; :
**ROVED: S R
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