OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN February 17, 1939

AYTORREY GENERAL

Hon. J. E. MoeDonald, Commissioner
Department of Agrioculturse
Austin, Texas

Dear Bir:

Opinion No.
Re: Collection,

pxpenditure of administra-
nds reaised

s pf Rouse Bill Ko, 654,
§ "Texas Citrus Market-
t," Article 5764a of

13. 1939' 1!1 %
Sections of Hd
Marketing Act,
Civil Btatutes,

&, known as "Texas Citrus
5764a of Vernon's Revised
ppinion on the follow-

-gallz necessary that
mohey raised through fees
nd asseésmeénts under the merketing agree-
mént by the proper sadministrative committes
ust be reported to the State Comptroller and
cgited in fhe Stste Treasury before same
be teed to defray the opsrating expenses
inouryred er the marketing sgreement bi the
admin ative cormittee, or whether 1t 1ls
only legally necessary that the amount of
money requisitioned by the Commissioner of
Agriculture for the administrative expenses
of his department in connestion with the
functioning of the marketing agreemsnt enter~
sd into under the Texas Citrus Marketing Act
be a0 reported to the State Comptroller and
deposited 4n the State Treasury.”

Y
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For the purpose of answering the above inquiry,
we have a2lso taken into conmideration the terms and
provisions of the amended Marketing Agreement regulating
the handling of e¢itrus fruit grown in Cameron, Hidalgo
and Willacy Counties betwsen the handlers of citrus fruit
in this area and the Commiseioner of Agriculture of the
State of Texas.

Section 3 of the Marketing Act constitutes
the authority and power of the Commissionsr of Agricul-
ture for entering into a Citrus Marketing Agreement. It
reads as follows: _

"SubJject to the provisions of this Act;
the Commissioner is hereby authorized and em-
powered to execute marketing agreements and
to issue licenses under this Act to persons
engaged in transactions of intrastate commerce
within the areas of this State in the market-
ing, processing, pecking, shipping, handling
or distributing of citrus frults.”

Section 8 (1) of the Marketing Act provides
for the creation of "an adminiatrative committee or
oommittees ™ by the terms of any Marketing Agreement,
executed under the Act in the following language:

wMarketing agreements exeouted and licenses
issued under this Act, shall, in addition,
contain one or more of the following terms
and conditione:

‘(1) Providing for the melection by the
Comuissioner, or a method for the selsction
by the Commissioner, of an administrative com-
mittee or committees and detining their powers
and duties."

Section 8 (l) of the Act further defines and
l1imits the powers of such administrative camittee, to-
wit:

(é) To administering such license in ac-
cordance with its terms and provisions;

(v) To meking rules and regulations to
effectuate the terms and provisions of such
license;
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(e) To receiving, investigating and report-
ing to the Commiasioner eomplaints of violations
of such license;

(d) To recommending to the Commissioner
amendment= to such license;

{e) To eollieoting from each handler a fee
or assessment representing his pro rata share
of such estimated expenses, including expenses
incurred in hearings held on, and in the execu-
tion of such marketing agreement, as the Com-
missioner, after the submission to him by suoh
administrative agency or agencles of a proposed
budget, finds will probably be required to cover
oxponqiturou necessarily to be incurred by
such agency or agencies, during any period
specified by him, for the maintenance and
functioning of such agency or agencies; to
receiving, expending and accounting for the
funds so eollected, and to return to such handler
hig pro rate share of any unexpended balances
which the administrative samittee or committees,
with the approval of the Commissioner, finds
are not 80 required."

We aro.conoerned iith the construction of the
above quoted sub-heading (e) of Section 8 (1) of the Act.

. It defines the powers of the administrative
committee under the Marketing Act, relative to an admin-
istration or an operating fund., ¥irst, the committes
is authorized to collect from each handler of citrus a
fes or assesement representing that handler's pro rata
share of the estimated expense of adminiastering the _
Marketing Agreement, The amount of assessment is based
upon a budget prepared by the committee and approved by
"the Cormiesioner of Agriculture for a fiscal period

 designated by him., Said smount is to be determined by

the Commisaioner of Agriculture. Said budget is design-
ed to cover all expenditures whioh might necessarily be.
incurred by the committee in administering the terms and

provisions of the Aect,

- Seocondly, after submitting the budget to the
cammissioner of Agriculture and ¢ollescting the assessment
.or fee decided upon by the Commissioner, the cammittee 1ies
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given the power of "receiving, expending, and accounting
for the funds 80 collected.”

Finally, in said Section & (1), (e) 1t is the
duty of the commlttee to return to each contrivuting
handler his proportionate share of any unexpended bale~
ance of the adminigtration fund, which the committee
or Commissioner of Agriculture finde will not be needed.

The language of sub-heeding (e) of Section
8 (1)} of the Act, in conclusion, authorizes the committee
lst, to receive the assessments levied by the Commis-
sioner on the basis of the coomittee's own recommenda-~
- tion; 2nd,, to expend such funds and give an accounting;
and, 3rd., to return to the handlers any baslance which
the committee and Cormissioner of Agriculture decide
is not required to meet the expensmes of any fiscal period.

Section 8 (1), (e) thus gives the administra-
tive committee, smet up in the Marketing Agreemsnt,
extensive sontrol over the operating fund raised by
assessment, including the power to make disbursements
therefrom.

Section 15 (2), however, while further designaé-
ing sald collected funds for the purposes set out in the
Marketing Agreement, requires that a record be kept and
a report be filed with the Commissioner of Agriculture
from time to time, It reads as follows:

*Any funds collected by the administra-
tive agency rfrom the levying of such fees and
asgessments shall be used for the purpose set
forth in the marketing agreement or license
under which it was collected., A full end con-
plste record thereof sghall be kept to which
the Commigsioner may have aceess at any
time, and a report of the aotivities and pro-
ceedings shall be filed with the Commissioner
from time to time as he may require.”™

Thuse far it is apparent from the terms of the
Marketing Act that the Commissioner of Agriculture, after
exanining the proposed budget submitted to him dy the
administrative committee has the right to set the fee or
assessnent to be levied; that he has the right to approve



Hon. J. K., McDonald, February 17, 1939, Page 5,

the unexpended balance aof the administration fund to de
divided among the handlers on a pro rata basis; and
that he has the right to have access to the records of
the committes at any time and receive a report on the
handling and disposition of funds by the administrative
eommittes. . ‘ .

Beotion 17 of the Marketing Act sonfers upon the
Commissioner of Agriculture additional rights and powers
in respect to the finances of the administrative conmittee.
It provides as follows: _

®ees The Commissioner shall thereafter exact
and require, by requisition on the appropriate
adninistrative committee or committees, sharged
with the ocollection of funds for expenses under
such marketing agreemsnt, that such committes or
comnmittees colleot, report, and pay over monthly
to the Conmmissioner the amount deaned necessary
and sufficient, and requisitioned from such
administrative ecommittee or committees by the
Commisei oner, to defray the actual expenses
of the Commirsionsr to bea inourred during the
subsequent month in the administration and
enforeement of any such marketing agreement or
license, under such rules and regulations as
he may presoride."

‘ We construe said provision to mean that the
Cormissioner of Agriculture is entitled to receive from
the edministration fund any such amount of money as he
calculates i necesgary and sufficient to cover such
actual expenses as he, in his official ecapacity as Com-
missioner of Agriculture and the Departmsnt of Agricul-
ture, will incur for the next ensuing month, in conneo-
tion with his dutiee in administering the Marketing
"Agreement, - :

It gives him the authority to requisition the
administrative committee, which has control over the
operating fund to supply him with such expense money.

The language of Section 17 designates "the actual expenses
of the Commissioner ... in the administration and en-
foroement" of the ¥arketing Agreement as the detemining
smount of the requisition funds.
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- The seoond paragraph of Section 17 desls with
"unusued, anexpended and unrequisitioned assessments"
in the followkng language:

"But all moneys collected from assess-
ments, or otherwise, imposed under this Act
and under marketing agreements executed in
pursuance thereof, or licenses iggsued there-
under, by the administrative committee or
comnmittees created under this Act, not re-
quisitioned by the Commissioner for administra-
tive expenses as hereinbefore provided in this
Section, shall remain in the custody of such
administrative committee or committess until
the close of the eurrent marketing season of
year for which same was collected (not to ex-
tend further than the period covered dby such
marketing agreement), at which time the admin-
istrative cormittee or coomittees shall return
to such handler or handlers his pro rata share
¢f such unusued, unexpended and unrequisitioned
asseszment or asseesments.™ :

Construing Sections 8 (1) (e) and 17 of the Act
together, it is epparent that the operating fund camposed
of asseasments or fees levied on the handlers by the
adrinistrative committee is subject to three uses.

{1) It is subject to be requisitioned
on a monthly basis by the Commissioner of
Agriculture for an amount necessary to cover
his expenses and the expenses of his depart-
ment inourred through his being a party to
the Marketing Agreement. .

{(2) It is subject tc the authorized ex-
penditures of the committee | Section 8 (1), (e) |
charged with the administration of the Marketing
Agreemant set up under the Act.

(3) If at the close of a fiscal period, there
remains any unusued, unexpended or unrequisition-
ed portion of the operating fund, sald balance
is divided among the assessed handlers, each
handler recelving his pro rata share of said re-
maining funds,
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Section 18 (1) relates to the moneys requisi-
tioned by the Commizsioner of Agriculture from the
operating fund in the oustody of the sadministrative
committee, It provides that:

"All moneys received by the Commission-
er hereunder shall be by him, at the end of
esach month, reported to the State Comptroller
and et the same time deposited in the State
Treasury. All moneys 30 oredited are hereby
appropriated for use of said Cormissionsr to
be expended in accordance with law in carry-
ing out the provisions hersof.”

Section 18 (2) requires the Sommissioner of
Agriculture to "submit quarterly to the administrative
agency under each marketing agreement or license a
complete statement of receipts and expenditures in
connection with the administration of each marketing
agreement or license during the gquarter.™

It is cur opinion that the legislative in-
tent bdbehiné the Aot was that both the Commissioner
of Agriculture and ths sdministrative agency,
greated under the marketing agreement, be authorized
and empowered to make necessary expenditures connected
with their respective duties and functions in carry-
ing out the terms and provisions of a mrketing
agreement, Provision is made, both for a check by
" the Commissioner upon the expenditures of the com-
mittee and an accounting by the Commissioner of
Agriculture to the administrative committee of his
receipts and expenditures, 8Since the Commissioner
of Agriculture is a public officlal and a State
officer, the Aot reguires that moneys expended by
him be reported to the Comptroller and deposited
in the State Treasury. The gommittee, being a pri-
vate organization set up by a voluntary agreemsnt,
is by authority of the Act a ocustodlian of the
operating fund and may make expenditures of same
without converting said moneya intd public funds.
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Section 18 states explicity that:

"all moneys collected from assessments ...
not requisitioned by the Commigsioner for
adninistrative expenses ... shall remaip in
.the custody of such administrative committoe

This applies not only to that portion of the
unreqguigitioned funls to de returned to the handlers on
& pro rata basis, but also to the moneys to be used and
expended by the committee in properly administering the
terms and provisions of the agreement.

The provieions of the marketing agreement
entered into by the Commlissioner of Agriculture and
the handlers of citrus fruit, grown in Cameron,
Hidalgo and ¥illacy Counties, sustain the construction
nthave placed upon the aforementioned sections of the
Ao E

Seotion 1 of Article 2 of the marketing
agreement greates gertain adminiatrative agencies in
the following langunge:

®*A Crowers Industry Committee and a
Shippers Marketing Coumittee are hereby
established which shall administer the terms
and provisions of this agreement es here-
inafter specifically provided, and the
menmbership of which shall be selected
in accordance with the provisions of this
article."

Seotion 8 (2) of said Article lists the duties
of the Growers Industry Committise as follows:

(a) to act a8 intermediary botw@en the
Commissioner and the producers and handlers:

{b) to furnish the Commissioner such
available information as he may request;

(¢) to appoint such employees as it may
deem necegsary and to determine the salaries
and define the duties of any such employees;
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(d) to cause the books of the Growers Industry
Committee to be audited by one or more certifisd
publlc accountants et least once for each srop
year and at such other time as the Growers
Industry Committee deems necessary or as the
Commisesioner may request, and to file with the
Co:misaiongr coples of all sudit reportz made;
an ' :

{e) to make such estimates of the total
crops of fruit including the grade and size
distribution thereof as may be deemed necessary
by sald eommittee in connection with the
edministration of Artiocles IV and V hereof,
or as may be presoribed by the Commizsioner,

(£) to psxform such duties in connection
with the administration of the Texas Citrus
Marketing Act as may from time to time, be as-
signed to it by the Commissioner.™

Section 5 of Article 2 degls with "funids.” It states:

*All funds received by the Growers Industry
Coammittee pursuant to any provisions of this
sgreement shall be used solely for the purposes
herein specified and shall be accounted for in

* the following manner: ‘

. (1) The Commissioner may, at any time, require
the Growers Industry Committes and its members to
acocunt for all receipts and disbursements.

(2) Upon the removal or expiration of the
term of office of any member of the Growers
Industry Committee, such member shall account fof
all receipts and disbursements and deliver all
property and funds in his hands, together with
all books and records in his possession to his
successor in office, and shall execute such assign-
ments and other instruments as may be necessary
or appropriate to vest in such successor full title
to all of the property, fundz and claims vested 4in
such member pursuant to this agreement.”
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The implication throughout said sections is
that the Growers Industry Committee has full power to maks
41 sbursements from the operating fund which 4t has oollected
and which remeine in its custody.

Article III of the amended Harkefins Agreement
covers “"expensss and assessments."

8ection 1 of Article III provides that:

"The Growers Industry Committee is suthorized
to incur such expenses as the Commissioner may
Tind to be necessary to carry out the funotions
of both committees under this agreement during
the designated fiscal period. The fundes to cover
such sxpenses shall be acquired by the levying
o{ assessments upon handlers as hereinafter pro-
vided,"

Said section conforms with the requirements of
Seotion 8 (1) (e) of the Act which authorizes the committee
to make expenditures on the basis of a budget submitted
to the Commissioner of Agriculture for a specified period.

Sectione 2, 3, 4, 5 and 6 of Article III provide
for computation of rate of assessment, payment of same
by handler, s proportionate refund, inocrease rate of assess-
zent and maintensnce of suit by the Growers Industry Committee
for eollection of handler's pro rata share of the expenses,

_ The above reasoning and c&nstruction. placed

upon the pertinent sections of the ‘exas Cltrus Karketing
Agreement and the amended Marksting Agreement, lead us

to the conclusion that the Act requires that only such
moneys as might be requisitioned by the Commissioner of
Agriculture for the purposes of defraying expenses incurred
by himself and his department in administering the provisions
of the Act, be reported to the State Comptroller and
deposited in the State Treasury. '

It is our opinion that the administrative committee
48 legally authorized and empowered to make necessary asnd
sufficient expenditures and the funds which it uses for
operating expenses may, under euthority of the Act, remain
in its custody, only the unexpended and unusued portion being
returnable to the handlers on a pro rata basis.
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Broadhurst, Assistant Attorney Genersl, delivered November 3,
1937 1naorar as it holds that "the committoe have no luthority
t0 expend any money 80 ¢ollected except by paying that smount
over to the Commissioner of Agriculture, which hag been re-
quisitioned by hin™ and alsc the opinion of H, L, Williford,
Assistant Attorney Genersl, delivered September 13, 1938, 0
the same effect,

Trusting that we have fully answered your inquiry,

we are
Yours very truly
ATTORNEY GENERAL OF TZXAS
By
Dick Stout
Assistant
DS:ob
APPROVED:

'ATTORNEY GENERAL OF TEXAS



