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Re: I the Justice of the Peace of
Newton County entitled to the stat-

utory fee mentioned in Article 1062,
foda of Criminn_l Praocadura. whara -l-hn
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oriminal sotion is dimissed on motion
of the state's attorney?

Your request for an opinion on ‘the above stated question has

been reocdived by this offioe. . .
Article 1052, Code of Criminal Proaedure, reads as follawa:

‘"Three dollars shall be paid by the county to the county judge, or
judge of the court et lew, and two dollers and fifty cents shell be
paid by the county to the Justice of the peace, for each criminal
action tried and finally disposed of before him, Provided, however,
that in all counties heaving & population of 20,000 or less, the
justice of the peace shall receive a trial fee of three dollars.
Such judge or justice shall present te¢ the Commissiocners' Court
of his county at & reguler term thereof, & writtem acoount speai=~
fying each criminel ection in which he claims such fee, certified
Yy certain judge or justics to be correct and filed with the
sounty clerk. The Commissioners' -Court shall approve such so-
count for such smount as they find to be correct, snd order a
dreft to be issued upon the vounty treasury in favoer of such

judge or justioce for the smowmt so approved, Frovided the Com~
missioners' Court shall not pay amy smount or trial fee in any
oase tried and in whioh an seguittal is had unless the State of
Texas was represented im the trial of said cause by t he counyy
attornsy or his sasslstant, oriminal district attormey or his
sssistant, and the certificate of said atterney is sitimched to
sald socount certifyimg to the fact that said osuse was tried,

snd the State of Texes was repressnted, and that in his judg~
ment there was sufficient evidenoce in smnid cause to demand &
trial of the same,"

In the oase of Brackenridge v. State, 11 §.,W. 620, the
oourt, in passing upon & similar questiom, used the fellowing languages

"The case must have been tried snmd finally disposed of
before him, he must beth try and finelly dispose of if,
such is the plain langusge eof the statute, The trial

is en examinetion bhefors & competent tribunel, aocord-
ing to the laws of the land, of the facts put in issue
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im @ osse, for the purpose of determining suoh
isgsues,

%A dimmissel of the oase is to send it out of

the court without s triel upon any issue involv-

ed in it, It is the final disposition of that
sisa. —..  paTtioular omse, but it is mot a trial ef it,"

In the oase, Richardsen v, State, 4 S.W. (2) 79, holds in
effect that when the case was disposed of by motion te quash, the Cowunty
Judge was entitled to a fee under Artiocle 1052, Cods of COriminel Procedurs,
payable by the county. We do mot think the case extablished & differant
rule &s 1eid down in the cmse of Brackenridge v. State, supra, for there
38 g distinotion in smotion to quash end & motion to dismise,.

The plain and speocific language of Artiole 1052, suprs, is
thet the Judge snd justice of the pemce must both try and finally dispose
of the case before him to be entitled to the fee provided therein,

This departmenmt hes repeatedly held that a justice of the
peace is not entitled to the fees provided by Article 1062, supra, when
the cese is dismissed upon motion of the state's attorney,

You are respectfully sdvised snd it 4s the opinion of this
department that the justioe of the peace is not entitled to such fee as

provided by Article 1052, Tode of Criminal Prooedure, supra, where there
is mo trisl of the ocsse before him tut is diamissed upon the motien of
county sttorney or his mssistant, the oriminal distriet attorney or his
asgietant, or sny other attorney representing the state,

Trusting that the foregoing anawers your inguiru, we remain

Yours very truly
© ATTORNEY GENERAL OF TEXAS

By /s/ Ardell Williems

Ardell Wlliams
AW FLsEGD Assistent
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