OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Kareh 10, 1939

Honorabvle Oso, X, Sheppardé
Ceaptroller of Publie Asoounts
Austin ¢ Texas

Dear Mr, Sheppards

¢opinion Ko, O
Res Btores are in the in
ortrolled by s ap

Thia is {2 answer $4
of which reads as followsg

t in shirty stores,
{2 each of the thirty
y &ifferent indi-
oPes $0 b8 eonsider-

ohain store tax? >

and operates & ehain of
¢ ors in suoh esor-
162 a partnership another

he partnership end the eor-
ak9h {nto omeideration as eonsti-;°
hex eomputing the ohain store

nd by {our first question that each of these

owned by two psople, eaoh having a half interest
 Ahat one of the half interests in each store i»s owned
¥y "AY, dqd Ahat the other half interest in esch store is owned by
scme other person} this other person being a different individual in
sach of the different stores, Thus, there are thir:g.porconl who
each own a half interest in g different store, and . Other half
interest in sach store is owned by *aA",

Ye understand by your sesond question that the ority
stookholders in the corporation also own the majority interest in
the partnership,

In the csss of the pertnerships im both of the guestions,
we assums thas they are erdinary pertnerships withou agroeement
vesting sontrol of management in one of the partners or some
other person,
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Ths Texae Shain store tax law is known as House Bill No,
18, Acts 1935, Forty-fourth legislature, First Called Session, and
it 18 40difled a3 Articls 11114 in Vernon's Annotated Penal Code of
TEXAB,

The sestions of the law that determine the answer to your
questions are Seotion & and Section 7. -

Boctioniot ths law provides:

"The provisions of thiz Ao% shall be con-
strued to apply to every perscn, agent, receiv-
or, trustes corporation, copartnership
oT aaaooiat{on,-glthar domsstie or forelgm,

- whieh is eontrolled or held with others by ma~-
- Jority steck ownershlp: or ultimately controllsd
or directsd by one management or assoclation of
ultinete management "

‘Seetion 7 of the law providess

.. "The term 'store' as used in this Ast shall

- begsenstrusd to mean and inslude any store or

" stores or any mercantile establishment or esteb-
lishments not spsaifically exampted within this
Aet whieh axe owned, opersted, maintained, or con-
trolled by the same person, agent, receiver,
trustes, firm, corporation, copartnership or as-
sociation, either domestic or forelgn, in which -
goods, wares or merchandise of any kind are sold,
at retsil or wholessle.”

It will be noticed that Section 6 provides that this law
shall epply to every firm "which is * * * ultimately gontrolled or
directed by one management or assoclation of ultimate management®;
and that Section 7 says that the "term ‘'store' * * * shall be con~
atrued to mean * * * any stores or anx'garcantilo egteblishamtn

e eonggolln% by the ssme person, * gorporatlon, copartnere-
ship or assoclatlon * * * .

The key words in these sections are "manageament" and "oon-
trolled”. -If the stores in questlion are under the same management
or control, then they are In the same "chain®.

The words "manage™ and “ocontrol® were commentad on by the
Supreme Couxt of Texas in the case of Anderson ve. Stockdele, 82 Tex.
54, as followsi _

#The usual and ordiﬁary signitication o
the woréd Ycontrel? is the ssme a3 the word
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'manage?!, whish {s to have mnorls{ over the
partioular matter, $o eheek, %0 restrain, e
govern with referenss there$o.”

A similar comment was msde by the Jourt of Cr Ape .
sls of Texas in the case of Bazley v8. State, 8Y Tex. Cr. R, €44,
8 S,%. $79, as follows:

*Control means to mansge, t0 govern, %o
have authority over, ete, Anderson vs, étook-
dale, 62 Tex. 84, fControl and Eanagexzent are
:‘ngnml. Youngeworth ve, Jowell, 18 Nev,

These definitions ix tts Texas cases are in eéoord with
the definitions steted by the sourts of other statez, as sbown by
the following cazes;

Ure vs, Ure, 188 111, 216, &4 X.X. 108Y ‘

FPetition of Fendrieks, 261 uieh. 334, B3z K.¥, 350

City of Topeka vs, Inlopcndpnu Indemanity Co., 150
Kan, £8Y Pas, 708 '

Yeilson vs. Afberty, 356 Okle, 490, 129 Fao, 847

\ The Texas authoritiss, as well 88 the other suthorities

oited; olearly {ndicats shat %o mansgs and to control means the sams
thing, and that thase terms both mesn t0 restrain, $0 have authorisy
over, and to govern. '

The thirty stores that you ssk sdous ia your first ques-
tion are each putntroug:. wiere 18, and who s, the management
and eontrol of ssoh of these stores? This question fs pertie an~
swared in the ease of 041 Lease & ROYulty fyndicate ve, Beelesr {Tex.
Ct. Civ, AP’.’ 21Y 5, ¥, 105‘. as followus) ,

*50 far a8 relatss Vo ordinary pertner
ships, the control end mana nt of the dusi«
nese {s with tne zajority of $bs psriners, ale
though 1t may by agreetment conmuitied to one
or more of the partners,®

The owmon owner in these stores, whom you designete as
"A"  only owns s ons-half interest in each-of she stores, Es does
not own a majority interest and, therefore, he osnnot eontrol or
manage thase stores. AS far as "A" 1s conocernsd, the stores are
not under the same managemsnt or ooniroli and is is apparent that
there is no scmmon managament or oontrol fraa aay other standpoint.

‘renr' seoond guﬁ.u involves & Sorporetion] and we must
¢eolids who controls and has the mansgenent of a derporatiocn. 7bis
question 1s answsred in the language of three osses from whioh we
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will quote,

In the gase-of Commonwealth ve., L, & N.R, Go., 149 Ky.
32.9, 180 S.W. 8’?, the Court of Appeals of Kentucky saldj

ke statuis requires that the rallrosd

* shall rszn:t ‘to the auditor of Fublie
ASs its ent lines Yoperated, cowned,
eased O centrolled? in amd cut of the ltata.
If the raillroed company owns a ‘majority of .the
stiook ‘of another comp a.n{. fio that it may eleot
ite directors and dictats its poliey, there can
Ds ne doubt hat 1t sontrols 1% within the mean-
ing of the statute, and that sush other railrosd
should be included in the roport required to be
made $o the Audisor,."

In the case-of L. & N, R, co. A Commealth 181 Xy,
804 SJW, 94 the Court of Appeals of E‘nnt::okg' said practically
M sams 3hing in hnsuaso Y] ro awa;

- "%e are inol ",totho oin:!.onthat, the
derint$ion of e word *eontrol' which the ste-
t.uu dontemplated was an actusl contro}. by the e~

intn campany owning in its neme sufficlent
tosk ths oantrol}.cd campany to. 4ictate and
dir«t 1ts ngnny. : ' |

In the cass of T, & MV, R, Co, ¥5. uaarlea B85 Ulgsg. 520
37 Sou. 939, 68 L.R.A. 715, the Supreme Court of !ﬁ.asisaippi salds

"*Oontrol'! of the business of a corporetion,
writing the meaning of all antl-trust legislation,
80 far as by our resesrches we have been able to
discover, means power-to dictate the corporate
aotion of the carporation not the mere manage-
ment of aumn speoial 11m1tsa department of its
operations,.”

Thess cases bring out the point that a majority of the
stockholders control and have the right to mansge a corporation.

If this same group of majority stockhoelders in the corpora-
ion also constitute a majority ln another buslness, which is a part-
ership, they alse control and have the right to manage this partner=-
hip bueiness, This is by virtue of the rule stated in C1l Lease &
oyalty Syndlcate ve. Boeler, supra. In other words, the game group
iontrols and has ths. right ta manage both the corpormtion and the
artnership, The two concerns céme withln the terms of Seotion 6 in
chat they are "ultimately contralle * * by one management Or asg0e
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olstion of ultimate manarement™; and they ocome within the terms of
Section T in that they are "controlled by the eaxze perscn * * * or
assoeiation”,

Is i{s our delief that <he phrase "wihich ig * * * control-
led * * * )y one management or assoclation of ultimate management”
in Seetion §, and the phrase "stores *. * * controlled by the sane
copartnafship or assoclation™ in Section 7, 4oes not mean that the
control ér msnagement must be in one individuel pereon, dut it means
what it says, and thet iz the atores are in the sams chain if
the eont and mansgement is in the zame assoclation or copartnere

ship, By the saxe assoclation or copartnership ae uzed thars is
reant the samt group of people.,

If a group of three men, or any other numbder, could re-

strain or govern, or had authority over seversal uiorea, heving au-
thority over some of the stores by virtue of ownlng e majority of
‘the stoek of $he eorporation that held the title to those stores,
end having authority over the other stores dy virtue of bveing ma-
Jority owners of the partnerehip that owned thex, then those stcres
would all be in the same ehaln Just the sse as It one 1ndividuel
person ocontrolled all of the stores,

Our snswer to your first guestion is “no"}; and our angwer
to your seasond question is "“yes",

Yours very truly
ATTORNEY GENER.L OF TEXAS

?y Ceoil C. Kotsoh

Assistant
CCRI1IG
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