GERALD C. MANN

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Mareh 17, 193%

ATTORMEY SEWERAL

Honoreble #William 1. Kerr
District Atitorney

109tk Judiciel Listrict of Texas A
Pecos, Texes

Dear Sir:
' Opinfon No.

_ “pe E
ng to-obtain exemption certife
s Absentee as provided fn

mviaea shn Statntes.

~ttar: te parsonally agpear betore biz and make
T ide ' that such voter would be absent from the
w»-ty‘-n election date, and on such affidavit has
permitted the voter to vote absentee in the clerk's
frice. The claim is now belng mmde to the Clerk
that under the recent ruling of the Texarkana Court
of Appeals In the case of Wood v. State, 120 3.¥%.(24)
955, 1i would not be proper to permit a woter to vote
absentee while in the county, such woter expscting
to be absent on election deay. Inssmuch s the clerk
does not want to refuse the request of a bona fide
voter if he is entitled to vote I would appreciate
your advising me in that regard. =
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to volc 1f such voter has no exemption certificate,
such voter having become 21 years of age in June
of 1938, end one such voter became of age February
1st, 19392, the county involved belng e county with
populetion less than 10,000.

YAn election is soon to be held in which the clerk
is ealled upon &to determine the guestlons abvove
end since the metter involvea much public 1ntereat
I shall appreciate your advising ne imnsdiatcly

%e wish to call your atteation ta the.tact thus on
Jenuary 4, 193¢, the Suprems Court of Texas granted a writ
of error in the ¥ood enae,;ggggrl,"hacausn of the importance
of the questions,® This cadse 18 now pending on the daekst :
of the Suprana Bourt as No. 7510, beins':tylad Ae 3. 4
¥Wood v, ta.or_ . xel, i1 ‘ ]

mtagdbothmﬁmotmmd ofw;ua
Mareh 1, 1939, butmjudmthuhmremlu‘aﬁbymsmm
Court up to the prasont dnto.

Inaanmoh as the matter recl‘orrad ta 1n mrnrirat
question 1z now pending befors the Supreme’ Court, no finmal
-mmmbegh'antoymgu tieamuithehumm
settled by the Supreme Court's éecision. For this reason, we
belleve that no.useful purpeacﬂlill-ha'aa:wn&rbr'thla Depart-
ment’s rendering an opinion at the present time., We will be
glad to edvise you of the Supreme Court's declsion by telssrapn
as soon a8 it is rendered.

The second question asked by:you:rélatea to the duty
of the county oclerk to permit a voter who “has mo-exesption
certiricate” to vote absentes. If the voter obtained an sxemp-
tion certificate, but has leat or mislaid it, under Suddivision
2 of Article 2956, Revised Civil Statutes, as amended, such
voter may present his affidsvit to that effect to the eounty
clerk, who must than permit him to vote sbaenies. If however,
as is implied from your letter, the voter falled to obtain
-~ an exenption ecertificate as provided by lsw, he is not eantitled
to vote absentee. You state in your letter that the county
involved is a county with a population of less than 10,000
inhabltants. The applicable statute is Senate Blll No. 253
Acts 44th lLegislatare, Kegular Session, Chapter 292, Page 685
Section 1, approved May 17, 1935, which added Artiole 296Ea
to the Revised Oivil Statutes, and which provides in part as
follows:
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“Every person. not sudbject to the disqualifications
get out in Article 2954 of the Revised Civil
Statutes of 1925, who does not reside in a city
of ten thousané inhabitants or rore, and who is
exempt Irois the payment of a poll tax by reason
of the faot that he or she has not yet reached
the sge of twenty-one years on the first day of
Japuary precedins 1ts levy, or who ia exempt
from the payment of & poll tax because he or she
was not a resident of the State on the first day
of January preceding its levy, but who shall have
since become eligible to vote by reason of length
-of residence or age, shall, on or before the
thirty-first day of January of the year in whioch
he or she offers to vote, obtain from the Assessor
and Colleotor of taxes for the county of his or
her residence a certificate of exemption from the
payment of a pol)l tax, and no such person who has
failed or refused to obtaln such certificate of
exesuption fram the payment of a poll tax shall bde
allowed to vote."

- Artiole R969, Revised Ciyil Statutes, 1935. Provldos
thnt it shall not be necessary for a person who does not reside
in a city having a population of 5,000 oxr more to ohtnin an
exexption certificate where such geraan reaches the age of
2l yeara "afteyr the first day of January and bdefore the day
of a following eleotion at which he or she wishes to vote."
This statute appears to be in direot confliot with the pro-
visions in Article 2968a quoted above that "No such psrson -
who hes falled or refused to obtain such certificate of sxemp-
tion from the payment of a poll tax shall de allowed to vote.,"
Bince Article 2969, Revised Civil SBtatutes, adopted in 19235,
is in direct and irreconoilable conflict with Artlcle 2968a,
Reviged Clvil Statutes, whioh was passed by the lLegislature
in 1935, Article 2969 ls repealed hy necessary implication.

Martin v. Sheppard, l29 Tex.llo. 102 s.W.(24) 1036;

Townsend V. Terrell 118 Tex, 463, 186 n.w;(za)looa.

Ragazine v, State, 47 Tex. Cr., 46, 84 8.W. 838;

St. Louig & Eguthwaatarn Ry. Co. v. xuy. 85 Tex.B58,
28 8, w. 665,
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For the reasons stated, we are of the opinion that
the County Clerk should refuse to perziit a pexrson who has
falled to obtain an exeaption certificate to cast en absentee
ballot, even though such person would have been legally entitled
to obtain an exemption certificate if he had made proper and
timely application therefor.

Yours very truly
ATTOLNLY auNilinl OF TEXAS

sy P 1t

James P. Hart
Assigiant
JPH L AMNM
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