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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN

ATTORWEY SENERAL mrch :2, 1939

Bonoratle Jonn C. Marburger
Couaty Attorney -
Fayette County

ILa Grange, Texas

Pear Sirs

. _ We are in regeipt of
-36, in which you request Al® oF
therein sst cut. -

ank waats to know whether thay
feo in lending the additional $3,.00

that is, if they 414 s0, whother
. ceived by the school dletriets af-
ter Sept, 1, 193¢ could be spplied to the reo-
paynen!r)t;f the 1938-1939 school year leoans
made by the benk, or rather whether this money
received after September 1, 1939 would have to
be applied to the repaymsnt of the loans thus
mede by the bank for the 1938-1939 school year
up to the amount of the losns made, up to
$£282,00 per capita,”

: ~ Artlcle VII, Section 5_, of the Texss Oomssitution, provides
in part as follows: :
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w¥ = * and the available school fund ghall be
anplied apnuelly to the support of the publie
free schools, * * * and the aveilmble school

funé herein provided ghall be distributed to

the several counties aceording to their scho-
lastic populntion end anplied in such manner

as 8y be provided by law,."

Article 2823, R.C.S. 1925, provides in part:

% * * which fund (available school fund) shall

be %E; rtioned annually to the aeveral ocounties

of E 5tate, accarding to the scholastlc pop-

ulation of each, for the support and mintamc
of the public free schools.*

It 18 provided in Article 2827a. that the County Board of

!rnstooa in each county having an elestite county superintendent

ahall notify the 8tate Superintendent and Board of Rducation “hot
later than September 1, of each scholastio year, of the smount of
the State Avellable School Fund that should bs set aside from the -
E;apita apportionment for said county for the tt ]

foy the mintenanco of . the office of County. Nnten

Article 2834, R.C.S. 1925, mlcu 1t the du.tr of tho Comp~
troller to keep separate asocounts of t.he available sohoo)l fund, and

provides that:

*{ho) shnll, on or before the mot;ing or the

State Board on or bafcre the first day of Auge

ust of each year; make an estimmte of the emount

of evailable school fund to be received from

every aourcai and to be available for She -

o_eed% astic year and report the same

ATticle 8665, R.G.S. 1925, profides:

- "Ths State Board shall, on or before the
first 4day of Angust in each ysar, based on the
estimte theretofore furnished said Board by

the Comptroller, make &n apportionment for the
onsuing scholastia Egar of the avallable State
S0ho0 among the several counties of the
State, and the several oltles and towns and

gchool districts constituting seperate spchool
organigations, according to the scholastio
ulation of each; and thereipon the secrets

shall certify to the treasurey of eaeh
separate school arganization the total emg

¢
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of available schiool fund so apportioned to each,
¥iich certificate shall be signed by the presi-
dent, counter~-signed by the Comptroller and at~
tested by the secretary.”

Lrticle 2749 contalns the following provision:

n* % ¥ provided that the trustees in making con-
trects with teachers shall not c¢reate a defieci~
ency debt against the distriot,*

Article £827 oonte.i;m t‘he'tonmdns provisions

"Ths public free sshool funds shall not be - - - -
expended except for the following purposest

%l. The State and county availadle funds
shall be used exclusiv for the payment of
teacherst and superintendents® galaries, fees

. for taking the acholastie census, and interest

-~ on money borrowed on short time to pay salaries
of teachers and superintendents, when these pal~
aries becoms due before the sshool %ﬁs for the -
W becoms aveilablef pro at no

for the purpose of payment of teachers -

ghall be paid out of fundie other than those for
the then current year, :

Article 2831, R.C.8, 1925, provides:
"All balances of tho' moral school fund

not a%mmted for the eurreat year shall be
od over by reagureyr as part of the

general school fund for the gcounty for the suce~

o T o T gy

of any dietrie be oerried over for
the benefit of such school dlstrist. If any -
such balance shall exceed five dollars per oapita,
according to the last scholastic census, then

suoh excess shall be reappeortioned to the school
districts of the county,."

The foregoing constitutional and statutory provisions show
a elear intent that the public schools ¢f the stgate shall be operated
oR an annual basis, -

By Artiocle 2749 the trustees &re expressly prohihited from
creating any debts against subsequent years for tpacherst galaries,
and it {8 well settlod that in order to recover on & teacharis come
tract, 4t must be alleged and proved that the ao?wo'l distriet then
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has in its treasury funds avalleble for that particular scholastic
year. Collin vs, Peacock (Sup. Ct. 1900) 54 S.u. 1025. Althoush
Article 2745 expressly applies only to teachers' contracts, this
rule has been extended to cover other debts for supplies and main-
tenance, Tciplemsan Commion School District vs. Boyd B. Head Co.
(T.C.A. 1937) 101 S.%. {2d4) 852; First National Bank vs, Murchison
Ind, Schocl Dist. (T.C.A. 1938) 114 S.w., (2a) 382,

article 2827 authorizes the trustees to secure short time
loeans to pay salarles before the “funds for the current year" bhe-
come avajlable, but such loans may only be repaid out of funds "for
the then current year*, Artlele 2831, perteining to bdelances, only
authorizes the carrying over of balances of the general fuml “not ap-
propriated for the current year™ to be used "for the succeedinz ysar™.
By this sams artiocles only ™unaxpired balances”™ of a school districe
are suthorized to be carried over to the credit of the distriet.

These provisions rastriocting creditors of one scholastic
{:zr to funds available for that year, and the provision for carry-
ng over of belences, clearly implies that such funds miat be spplie
to disoharge the debdts of such yeer until exhensted,

- o= - Tt was held in Martin vs. Fisher (Oal. Dist., 1950} 201 Pac.
£76, that the creditors of a sohool district are entitled to heve all
the revenue of a figical year applied upon the indebtedness of that
rear, and the distriet camnot escape 1liability by the transfer of

funds, or the use of such funds. to pay the expenses of anothexr fiscal
rear. - . :

ATticle 2834 speaks of the avalilable school fund thet will
e "available for the sucoeeding scholastic yeor®, and Article 2665
Urects the Btate Board to “moke an epportionment for the ensuing
socholastic yesar of the available gtate school fund*®, - '

¥e believe that when the State Board has finglly *mads an
ipportionment Tor the ensuing scholagtio year of the svallable State ‘
whool funds*, that such apportionment is an effective dedlcation of
hose particular funés for the payment of the authorized expenditures
‘or such school year, Heving been sc dedlicated it would be immater-
al that these funde may not be trangmitted to the aseveral aounties
ntil after the begzinning of a new soholastic year, }

It is our opinion that the State per capita apportionment
or the scholastic year 1938-1939 must be applied to repay the bank
or advancements made under Article 2827 to pay teschaers' galaries
or that year, slthough all the per capita epportionment for 1938~ -
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193¢ may not be received by the county until after Septemder 1,
1939, .

Yours very truly

ATTORNEY GINERAL OF TEXAS

By ;% c. Cammack -

Asglistant




