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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
Maroh 7, 1939
Ur, Fred T. Porter .
County Attoruey /
Kag{p?n, Texas
Dear Sir: \\\:& \\

Opinion No. 0-431 “

Ret Unconstitutionality of nrtlola 803a
of the Penal™CQode of Texas -« fous
of officefs ;gk{Pg arrests ¢ peed~
ing. / N\

<)
Your request for opinipofi upon the frollowing
questions: g\\‘ lz\V/

"l, Is frticle 80 of the Penal Code
unoonatitu}ional agd voiddin its eatirety?

g, H ’/;;fioequmakinp n arrest in
tpeoding capes oha}Q? aud oollaot thelir
regular faasi" )

has//;eﬁﬁnchLVa& ;;\th}a Q;ﬁartment.

ticle 803a of the Penal Code of Texan, as
amendéd by the.Aats of-the Sth Called Session of the
41st egialaturb\(cuapter 76, Jection 1}, reads.as fol-
1c(: \) o :

AN \~“No officer shall have authority to make
any artveets for violation of the laws of this
State relating to the spsed of motor vehiocles
unless-he ig at the time of auch arrest wear=
ins a uniform and badge c¢learly distinguish-
ing him from ordinary oilvillans or private
oiliizens, and shall have no auvthority to make
any such arresits by desiznedly remaining in
hiding or lying in walt unobserved in order
tu trap those auspected of violating the
speed laws 1n reference 10 motor vehiocles.

No such offlicer, and no sheriff, constable,
marshal, polioceman, traffie offiocer, or other
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officer shall be entitled to any fee for mak-
ing an arrest or serving a warrant of arrest
or olaim, demand or receive any witness fee
or commitment fee for an alleged violation of
any lew of this State relative to such spped-
ing.. It shall be the duty of the distriot

or county attorney, as the case may be, to
dismiss any and sll prosecutions whorein it
is shown that the arrest was made by designed-
ly remaining in hiding or lying in wait un-
obgerved in order to trap those suspeoted of
violating such speed law, and this provision
shall apply to such oonduct by any highway
officer, sheriff, deputly sheriff, oconstable,
marshal, policeman, or any other offioer of
this 3tate, or politiocal subdivision thereof,
provided eny officer pursuing or lying in
wait in any vehicle other than a motoreyole
shall be held to be designedly remaining in
hiding es defined in this Aot. Provided, however,
that the provision hereof perteining to motor
equipment and uniform, shall not apply to an
arrest made within the incorporeted limits

of a oity or town having a population less
than Ten Thousand (10,000) inhabitants, ac-
oording to the Federal Census report of 1920,

*The venus of any prosecution for speeding
of motor vehicles under State laws shall be
in the Jjustice precinct only wherein the of~
fense was committed or in the preoinot of the
defondant's residence. The badge herein required
to be .worn by an officer making an arrest shall
be diamond-shared, and the uniform presoridved
to be worn by such officer or officers shall
consist of a oap, coat and trousers of dark
grey coolor, provided that the uniform worn
by oity poliocemen within the ocorporate limits
of en incorporated city or town may be either
blue or dark grey in color.

*If any pesace offiocer willfully violates
any provision of this Act, he shall, upon ocone
viotion, be fiped in any sum not to excaed Two
Hundred (3$200.00) Dollars.
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*The Attoruey General or any County
Attorney may institute Qquo warranto to oust
from office any officer violating any provi-
sion of this Aot of permit any deputy to do-
go, (Aots 1927, 40th Leg., p. 321, oh. 318,
Pera. 1, as amended- Aots 1929, 41st Leg.,
2nd C. S., p. 83, ch. 47, Para. 1§ Aots 1930,

41?‘2 LQSQ. Sth Q. SQ' Pe 239; oh. 76. Para.
1.

The Tourt of Criminal Appesls held this arti-
ole unconstitutional in the case of Ex Parte Helling,
82 SwWaf2nd). 644. This ocase holda. as followst

"Statute requiring officer 'to wear pre-
soribed uniforam with badge when arresting
porson for speeding in automodile and ocon-
tained provision that aot was not applicable
to arrests made within inoarporated limits
of oity or town having population of less

- then 10,000 by Federal Census of 1920, held
unconstitutional a8 “looal'! or ‘'speciel law'."

In the case of Scoggin vs. State, 38 SW (2nd)
892-594, the Court of Criminal Appeals held Artiocle 803a,
Aots of the Seocond Called Session of the 4lst Leglsla-
ture {Ch. 47, Seo. 1), unconstitutional. 5ald aot, as
anended by the S5th Called Session of the 4lst Legisla-
ture, i1s identlical with the aot of the Second Callsd
Session of the 41lst Leglslature, with two exdéépuions:

One is that any peace officer who wilfully vio-
lates any provision of said act shall, upon conviotion,
be fined in any sum not excaeeding £200.00. The Attorney
General or any County Attorney may institute quo warranto
procesdings to oust from office any offiocial violating

any provision of eaid aat or pormitting any deputy from
doing so.

The other 1s that the provision in said act
pertaining to motor equipment and uniforms shall not
apply to the arrests made within incorporated oity or
town having a population of less than 10,000 inhabi-
tants ascording to the Federal Censug of 1920,
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It will be cbserved that Article 803a, as
amended, is not materially €ifferent from Article 803a
as originally enanoted by the Second Called Sesaion,of
the 418t Legislature., We, therefore, believe that
the seme rule of oonstruotion as applied to the ori-

ginal erticle would apply to the amended artiole above
referred to.

Artiole 803a of the Penal Code, a8 amended -

by the Second Called Session of the 4lst Legislature,

in the Soosgin oase, supra, was held by the Court of
Criminal Appeals to dbe unconstitutional in that the
same violated Seotions 19 and 28 -of Article 1, Seotion
1 of Article 2 of the Texas Conatitution end tho l4th
amendment of the United States Constitution.

Seotion 19 of Artiocle 1 of the Texas Conati-
tution reads as followst

"No oitizen of this State shall be de-
prived of life, liberty, property, privileges
or immunities, or in any manner disfranchised,
exoept by the due oourse of the law of the
land -

Seotion 28 of Artiocle 1 of the Texas Consti~
tution reads as follows:

"No powsr of suspending laws in this
State shall be exercised except by the
Legislature.”

Seotion 1 of Artiocle 2 of the Texas Constitu-.

tion reads as follows:

"The powers of the Governmeant of the
State of Texas shall be divided into three
distinot departments, each of which shall
be confided to s seperate body of magla-
traoy, to wit: Those which are Legislative
40 onej those whioh are Executive to another,
and those which are Judicial to another; and
no person, or collection of persons, beling
of one of these departments, shall exercise
any power properly attached to either of
the others, except in the 4instanoes herein
expressly permittad.

140
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aeotion\l of the l4th amendment to the United
States Conatitution reads as follows:

"All persons born or naturalized in the
United Htates, ond subjeot to the jurisdio-
tion thereof, are oitizens of the United States
and of the State wherein they reside. No
State shall make or enforoe any law which shall
abridge the privileges or immunities of olti-
zens of the United States; nor shall any State
deprive any person of life, liberty, or pro-
perty, without due procees of law; nor deny to
sny person within its Jurisdlotion the equal
protection of the laws." '

You are respectfully advised that it is the
opinion of this Department that Artiole 803a, a8 amended
by the 5th Called Session of the 41st Legislature (Ch.
76, Sec. 1) is unconstitutional in its entirety.

Ycu are further respeotfully advised thst it
is the opinfon of this Department that all peace offiocers
ofTTexas making arrests in speeding cases may charge and
c0lisot tho fees sllowed them by law.

Very truly yours
ATTORNEY GENZRAL OF TEXAS

W G D

Wm, J. Fﬂmms
Asalistant
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Amomrf;g. OF TEXAS - /"‘A{l\/ |




