Narch 25, 1939

Honorable Homer L. XNoss
County Attorney
¥hedler County
‘Theeler, Texas

Dear Sir:

Opinion No. 0-437

Re; 1Is & servant cr employee

of a wine and beer retaller sud~
Ject to the penalties provided
in the liquor Control Aot for
selling beer to an intoxicated
person?

Your request for an opinion cn the above stated
question has been received by this office.

article 667-19 of the Penal Code reads in part
as follows:

"The Board or Administrator shall have
the power and authority to cancel the
license of any person authorized to sell
beer after notice and hearing as herein
provided upen finding that the liccnsee

has:
l1. If a Retailer:

{a) Xnowingly sold dbeer to any person under
the a~e of twenty-one (Rl) years; or

(b) S5o0lé beer to any person showing evidence
of intoxication; or

(o)} Sold beer during any hcurs when such sale
was forbidden by law; O sscsessace™
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"Any a:t of omission or oommission enum-

erated herein as cause for the csncellation or
suspension of any tvpe of license shall also be
a violation of this Aot and sudject to the pen-
alties provided in Section 26 of this Article,
provided, however, the penalty for the making

of any false or untrue statements in any
appliocation for lioneses or in any statement,
report, or other instrument to be filed with the
Boerd and whieh i3 required to be sworn to shall
be as is provided in Section 17 (a) - (2) of :
Artiocle 1 of this Act."

Article €¢87-2¢ of the Penal Code provides, in part:

"Any person who violates any provision of this
Article ahall be deemed guilty of a midédemeanor
and upon conviotion shall te funished_by a fine
of not less than Twenty-five {#25.00} Dollars
nor more than Five Hundred ($500.00) Dollars or by
imprisonment in the county Jell for not =ore than
one year, or by both such fine and imprisonment.”

Section B and Seotion H of Article 667-1 of tha
Penal Code reads es follows:

3

«es{b) The term "beer" means s malt beverage
gonteining ocne~-half of one per ¢ont or more of
alecohol Yy volume and not more than four {(4)
per oent of aloohol by weight, and shall not
be inclusive of any beversge dedignated by

label or othsrwise by eny otler name than
beer. )

eee{h) The term "person" shall msan and refer

to any naturs) person Or assoclation of natural
poersons, trustees, regeiver, partnership, cor-
poration, organization, or the zanager, arent,

servant, or employee of any of them."

Te must bear in mind that the proceedings for the
cancellation or suspension of any t:pe of license under
Seotion 2 of the Texas Liquor Control Aot is ofaa aivil
nature rather than a oriminal proceeding, and that a orim-
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inal proceeding and e proceeding for cancdellation or sus-
pensicn of any tvpe of license undar Artiacle 647-19 of the
Penal Code ams sepgrate snd distinet prooeedings. However,
any of the acts of omiasajon or commission enumsrated in
artiele 6867-19 supra, as cause for the cancellation or sus-
pension of any type of license 1= slso made g oriminal
offense subjeot to the penalties provided in 867-26 of the
Penal Code by the specifications of Artiole 667-19 of the
Penal Code.

Taking into consideration the term "person® as
defined by Seoticn 8, Article 667-1 and the language used
in Artilcle 687-26 of the Penal Code, we nmust oconoclude that
any porson coming within the definition set forth in Seotion
H, Artiole 66701 of the Penal Code, who violates any of the
provisions of Article 667-19 of the Penal Code would dbe sud-
Jeot to ths prosscution under the statute subjeot to the
penalties presoribed by Artiocle 667-26 of the Penal Code.

In view of the foregoing statute, you sre respect-
fully advised that it is the opinion of this department that \
any servant or employse of a wine and beer retajiler who sells
beer to an intcxicatsd person is subjest to prosecution under
Articles 867-19 and €67-28 of the Penal Code.

Trustipg that the foregoling answers your inquiry,

we rexaln

Yours very truly
'ATTORNXY.GERERAL OF TEIAS

. [Rotstl el

Ardell ¥illigms °
Aszistant

TTORNZY CENERAL pﬁrgL/




