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GERALD C. MANN
ATTORMNEY SENERAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

March 21, 1939

Hon. %. M. Tugker
Sounty Attorney
¥ellington, Texas

liear Sir:

Opinion No.
* Re: Construetion of

Oounty, Texas has. a population
ing to the last preceding PFederal

793, Code of Criminal Progedure of
as follows:

hen a defendent is oconvicted of a
nisdeneancr and his punishmant {s ssseaned
~a% e pecuniary fine, if he is unadble to pay

the fine and eoste edjulged againet him,

he may for such time as will gatisfy the
Judgment be put to work in the workhouse, or
on the eounty farm, or public improvements
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of the ccunty, as provided in the succeed-
ing Artiele, or if there be no such work-
house, farm or improvements, he shall be
impriscned In jall for a sufficient length
of time to discharge the full amount of
fine end coste adjudged ageinst him; rating
such labor or imprisonment at Three Dollars
(£3) for each day thereof; provided, how-
ever, that in all counties in this State
oonteining a population of not less than
‘Stwenty-four thousand one hunired eighty

. {24,160} mor mors tharz twentypfour thousand
two hugdred (2£4,200); or in eny ecunties
eontaining a populatioa of not less than
Lorty-one thousand {41,000) and not more
shan forty-two thousand {43,000)}; and in -
a1l eounties having a popslation.of not
(435,030) and not more than forjy-thred =
thousand snd rifsy (43,050); and all soun-
ties-having a population of net less than
thirty-seven thousand twe hundred eighty-
six (37,286} and not more than thirty-sevem

.. thousand two hundred ninety {37,290)3 and

" -al) oounties having a population of net .
less than seven thousand ome hundred (7,100)
nor more than seven thousend one huni -
rirty (7,150); and in oounties sontaining
a population of not less than thirty thousand -
seven hundred and seven {30,707) mnor more
than thirty thousand seven hundyed and nine
{50,709); and in sounties containing a popula-
tion of not less than twenty-seven thousand
five hundred forty-mine (£7,549) nor more .
than tweaty-seven thousand five hundred rifty-
one (27,551); and in counties containing a
populntion of not less than nineteen thousand
one hundred twenty-eight (19,128) nor more
than nineteen thousand one Rundred thirty
{19,130); end in counties containing & popu-
lation of not less than eighteen thousand

eight hundred fifty-nine (18,859) nor more

than eighteen thousand six hundred sixty-ones
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(18,661); end in counties containing a
population of not less than ten thousand
and thirteen (10,013) nor xore than ten
thousand and fifteen (10,015), according

to the last preceding Federal Census, when
a defendant is convioted of a misdemeanor
and his punishment 18 assessed at a pecun-
iary fine, iIf he is unable to pay the fine,
if he is unable tc pay the fine and costs
adjudged against him, he may for such time
as will satisfy the judgment de put to work
in the workhouse or om the county farm, or
public improvements of the eounty, as pro-
vided in the suocceeding Artiocle, or 1if there
be no such workhouse, farm or improvements,
he -shall be imprisoned in jJall for s suffi-
olent length of time to discharge the full
amount of fine and costs adjuiged against
him, rating such laber and risonment

at not less than Ome Dollar ($1) per day
nor more than Three Dollars($s) per day.

"The Commissioners Court of each sueh
county as defined by poapulation dbrackets abeve
in this 8tate, at any regular or special
tera, shall, by order made and entered in
the minutes of sald Court, determine the rate
of wages to be pald eonviots in their re-
spective counties for labor or imprisomment
per day in acoordance herewith."

Article 793 of the Code of Criminal Procedurs
in 1925 provided that when e defendant is confieted
of a misdemeanor and his punishment is essessed at a
pecuniary fine and that if he is unable to pay the fine
and costs adjudged egainst him that he eould satisfy
the fine and costs by imprisonment in Jeil or by bveing
put t0 work in ths workhouse or on the eounty fara or
public improvements of the county, rating such labor
or imprisonment at $3.00 for each day thereof. This
article was amended by the Aets of 1927, 40th Legisla-
ture, First Called Session, page 194, chapter 68,
Section 1, by reduoing the rate from $3.00 per dsy
to $1.00 per day., This article was againtémended by
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the Acts of 1934, 43rd legislature, Second Called Session,
page 8L, chapter 2I, ~cction3w ty changingz the rate from
£1.00 per day to ©%.0) per day. This erticle was egein
amended by the icts of 1937, 45th legislature, 1lst Called
Segslion, House RB11l 45, jection 1, which 1s the present
lew above set out. It will be noted that the present
Lrticle 793, Code of Criminal Trocedure provides generally
that the rate shall be £3.00 throughout the State, but
there are numerous exceptions which apply to counties

of certain population btackets. Collingsworth County, .
Texss does not come withim any of the population drackets
set out in Article 793 and, therefore, the general rate
of $3.00 is applicable to Collingsworth County.

Artiole 7903a, 794a, 7941, 794c and 7944 of the
Code of Criminal Procedure are not applicable to Collings-
worth County, Texes because Collingsworth County does not

- come within any of the population bdrackets named in said

artioles.

Article 920 of the Code of crininnl Prooodnre
or Texas reads as follows:

"X defendant placed in jall on account
of failure to pay the fine and gosts can be
discharged on hebdsas oorpus by showing:

“l. That he is too poor to pay the fine
and costs, and

#2. That he has remalned in Jail a suffi-
cient length of time to satisfy the fine and
costs, at the rate of three dollars Tor each
day.

"But the defendant shall, 1in no case under
this article, be discharged until he has been
imprisoned et least ten days; and a justice of
the peade may discharge the defendant upon his
gshowing the same cause, by application to sueh
justice; and when such appllcation is granted,
the juatioce shall note the seme on hia docktt.

Artiole 920 of the Code of Criminal Procedure
-of Texas 18 found in chapter 2 of title 1} of the Code
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of Cpiminal Frocedu'e of Texas which relates to Jus-
tice ocourts. article 920 of the Zode of Criminsal
Frosedure, therefcre, relates particulerly and aprlies
particulsarly toc Jjustice courts.

“e have carefully considered the fol!lowing
cases cited by you in your able brief, towit:

Ex Farte Fernandez, 57 S¥ (2nd} 578
Kx Parte PFolly, 12 S¥ (2nd) 16 :
Ex Parte Rowley, 15 8W {2nd} 1118
Ex Parte Heptinatall, 39 SW (2ad) 75

and wa have reached the conclusicn that there is no oon-~
rliat between these cases.

The Rowley case was decided March 20, 1929,
when the 1927 amended statute wap in full foroe and ef-
feot which provided the rate of $1.00 per dey for Jail
service or work upon the eounty farm or other
monts. The EX Parte Polly cass was decided February
27, 1929, at which time the 192Y amended article was
in full force and effeet which provided for the $1.00
per day rate abovementionad. The Xx Parte Heptimstall
gase was decided on the 10th day of Junes, 1951, at
which-time the 1027 amended article was in full foroce
and effect which provided for the $1.00 per day rate
abovementioned. In each of the above cases, Ex Parte
Polly, ix Parte Rowley and Ex Parte Heptinstall, the
date of the offenses of which the defendants were son-
victed was after the date of the passage of the amended
act of 1927 and prior to the passage of the amended aot
of 1934, end, therefore, the §$1.00 per day rate legally
applied. In neither of these three cases was the con-
viction in the justice court.

The case of Ex Parte Fernandez, 57 S¥ (2nd)
578 waz decided February 15, 1933, by the Court of
Criminal Appeals of Texas; the relator, Yernandex, was
convicted in the Justice oourt of a misdemeanor and his
punishment assessed at a fine of $50,00 and costs,
amounting to $16,00. The guestion in this case was
whether or not the relator should be allowed $3.00 per
day or $1.00 per day for his service in jail.
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The court held in this case that Artiele
€20 of the fode of Criminal Procedure was msndatory
and the relator was allowed $3.00 per dey for his ser-
vices in jail. Thie opinicn distinguished this case
from the Ex Parte Folly case by saying that the con-
viction in the Polly case was In the T1 Paso County
Ccurt at Law. It distinguished the Ex Parte HI11ll
osse by saying thct thc conviction was in the Distriot
Court ¢f Talls Ccunty, Texss. It distincuished the
Ex Farte Lowley Case by seying that the conviotion
was in the County Court at Law of Wichite County.

The court further stated as rollows:

*The chapter in whioh article 920,
- supra, appears is one having reference to
a judgment of conviotion in a eriminal
aotion before a Justice cf the peace.
From what has been said it 1s apparent
that the statutory ensotaents make a dis-
tinetion on the sudbjeot in hand with re- -
ference to the oconviction of a misdesmnor
bafore the justica of the peace and the
conviction of a misdemeanor in courts
of higher jJuriadiotion. The reason for
the distinotion may de only a matter of
conjsoture. Since the statutory direction
was definite in its terms, the duty of the
court to apply it ase written 1s mandatory.
However, 1t may be said that the Jjustioce
oourts are limited by the Constitution (arti-
cle 5 Para. 19] in ariminal.matbers to a fine
not exceeding ¥200, while under article 5, pPapa.
16, other courts are given jurisdiotion in
niadomannora of much higher grade and with
renalties fer more severe.

*From the foregeing, it is plain that
the relator having been convicted in the
justice court, being too poor to pay his
fine, and heving remained in jail more than
ten deys and for & time gufficient to d4is-
charge his fine, it is thought that the
relator’s application for a writ of babeas ,
sorpus should have been granted.® i
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It will be noted thet in the Ex Parte Fernan-
dez case thst the court clearly recognized the principle
that e person who had been convicted of a misdeweanor
in the jJustiece court and who wss serving his time in
Jalil must remain in Jall et least ten days and for a
tine sufficient to discherge his fine.

In answer to your firset question, you are re-
spectfully advised that it is the opirion of this Depart-
ment that }2.00 per day is the proper rate for allowance
or creedit tc be given prisoners who have been convioted
of migdemeanors for serving time in jall or for working
out their fines as provided dy law in Collingsworth
County, Texas. It is the further opinion of this De~-
partment that Article 920 of the Code of Criminsl Proce-
dure of Texas spplies only to sonviotions obtalned in
Justice courts but the same is mandatory as applied to
Justige courts. For example, A. B. and C are all con~-
vieted in justice courts for misdemeanor. A's fine and
costs amcunt to $15.00; B's fine and costs amount to
$30.00 and O¥A*Tine and costs amount to $45.00. Under
Article 920 of the Code of Oriminal Prooedure, although
sald article allows $35.00 per day for Jail service, said
article further provides a minimum of ten days imprisomn-
ment. A must serve the minimum of ten days; B must serve
ten days. Bfs fine and gosts amount to $30.00, whigh
divided by $3.00 would make ten days. C's fine and
costs amount to $45.00; he is sllowed $3.00 per day;
he must serve fifteen days.

With reference to your second question, we
find that Collingsworth County does not come within
the population brackets of any exveption whioh would
give the Commissioners' Court authority to detemrmine
wages of prisoners for lebdor, Jjail servioce or imprison-
ment and your second question, therefore, 1s respect-
fully answered in the negative.

Very truly yours
ATTORNEY, GENERAL OF TEXAS
Wm, J. Fanning

Assistant
WIF: AW
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