OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

v April 14, 1959

Honorable T. M, Trimble
First assitant State Superintendent
Austin. Texas

Dear ¥r. Trimble:

This Department is in receipt o
of March 22, 1939, in which yor p
'tho qmt&ou submitted by ¥ ;

of Texarkana Pudlic Moo

':L;‘ in an .mmt. tlu m light o
: d bo ) fok casualty and px:im:' du-‘g:;
L pdrd have any responsibility ia

B Pé0 repair men employed by the Board
 drive oars. One of them drives & small truek
which he swns himself. Thes other pulls a trail-
or, the Board ocwning the treliler but the car
belonging to ome of the repair mem. It has beexy

!4 t0 the Board that it might bhave .océr-
taﬁ'ﬂab 1ities in case any of this equipment
should figure 4in an seaident. Is thers eny 1h-_"
bility of the Board in this gsonnestiont

*3, It has been rogreaeateﬂ to the Board
‘that students or the pubdlie n wung by thc

LA
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school building, across the school grounds, up
and down stairs at the school, or in walking
in the halls might have an accident and the
Board be held liable. Is there any liability
to the Board in this case?

"4. The Board owns as one of its builldings

an audltorius and public school programs are

_e>given in this auditorium. Great pumbers of

“>people attend. Traffic is heavy sometimes a-
round the builgings. It has been held that the
Board might be“liable if any one were attend-
ing a school prograx and should Tigure in an
automobile accident, or ahouléd rigure in any
kind of an aoccident at the anditorium., Is there
any liadility in this premise?

*5. The Poard somtimes rents the auditor-
ium for a fee to certain interests desiring to
put on & program. These interests charge ea-
trance feos of wvarious amounts, It has been
represanted to the Board that if any mooident
should occur to any attending these meetings
for which their sponsors had rented the audi-
torium from the Board, the Poard might be held
liable. Is there any liabllity in this mm«w

This Departasnt ruled in & letter: opmm, dat-~
esd October 28, 1931, Volumes S27, page 666, that a school .
aistriot is not 1:..»1. for mm" suffered by a stulent
while engaged upon his duties in the manual treining de-
partment of the school and that the Board was without
authority to compenmsate his parents. It was also ruled
in a letter opidion, dated November 17, 19357, Yolume 379,
page 9, that & school distrioct is not liab).o for njuiu
to a studont witile being tmaporm to school in o schul
bm. '

In MoVey v. City of Houston (T. C. A. 1925) 273
S. %, 313, the Court in denying l1liadility of doth the city
and the school distriot to a student who was injured thsn
‘an arochway fell upon him stated: _

*3uch duty (to maintain schools) is, neverthclesa,
public and governmental, and such eorporation’oannot
be held liable for nogligenoo of 1ts employees in
performing such duty, It is laid down asnarganeral
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rule in 19 R, C. L. Section 402, p. 1124, apply-
in3y the doctrine above mentioned, such corpora-
tions are not liable for personal injuries to
pupils resulting from the defective condition
of the school buildings, or from the negligence

of the person iln charge thereof. 1In the section -

cited it is sajd that - ~ -3

**In such a case, it can make no daiffer-
ence that the duty of maintainin:; the pudblic
achool, in connection with which the injury
ocourred, was voluntarily assumed under per-
missive statute rather then imposed by a conm-
mand of the Legisiature.'" .

The case of Braum v. Trustees of ¥iotoria Inde~
ndent Sehool District, (T. C. A. 1938) 11$-8, W. (Bd)
-32:. writ of error refused, should de partioularly eonsid-
ered in this connesection. In that csse the Board of Trustees.

of the Independent District was sued for negligent.

injury

~ to.8 school ohild who fell from a buttress of the sshool. .
AHbailding into a freshly pruned tree having stiff and un<

. "yieléing bdranches and was theredy injured. The Court

held

that there was no liability on the part of the Poard of - *-

~>Trustees and in the oourse of the opinion stated:

. "The first question here presented is =
whether or not the board of trustees of an in-~
depandent school distriot can be sued at all
when the ceuse sounds in tort., There can be
no question but that an independent school dis-
triot is an agency of the State, and, while
exercising governmental. funotions, is not an--
swerable for its negligence in a suit sounding
in tort, (Citing cases). However, if such a
distriet may properly exercise proprietary acts,
and while exoroising such proprietary acts is

guilty of a tort, the district may be required . .

to answer in damages for such tort, (Citing
cases eatadblishing the 1liability of oities for
torts committed while engaged in non-govern-
mental sotivities). 3
*The eonducting of pudlic schools is in
our opinion the exercise of & governmentel :
power, Public schools are oconducted for the
benerit of the entire state by a governmental
sgency and it matters not whether such schocls
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are conducted by the trustees of a common
school distriot or trustees of an indepen-
dent district. It is not a funotion under-
taken for the private advantage and benefit
of the locality and its inhabitants, * * *,

"%hen employees of the Victoris Inde~
pendent School District planted the ligustrum
tree near and under the buttress on the left
side of the froot steps of the Mitchell school
building and when they pruned and trimmed the
tree they were engaged in a goverameatal func-
tion and had mot turmed aside from the main
purpose of such school and beooms engeged in
a proprietary funstioa of losal -interest only.
If we have sehools, we must have sghool dulld-

. ings and school grounds and it is mothing but -
natural that those condusting schools wHuld

- 1ike to beautify the school grounds by planting
trees and shrubs and we are unwilling to held
that when they 4o so they have abandoned their
nain purpose of furthering education in the'
stats. - \

.m% & & 1p o sohool district might be sued
for every injury suffereé by every ohild result-
ing from the negligsnce of its employses, all
availahle funds might be consumed in paylig dam-
ages mg ‘none be left with which to eonduct the
S0 - . :

vt & Spgare 18 guite a éistinotion between.

a school distriet and a oity or town, Gities o
and towns sxereise a dual fumction, to-wit, gov-

-+ ernmental and propristary, while a school d1striot
1s purely a governmental egency and exsrcises ocaly
such powers as are delegated to it Dy the state.

—>It performs no proprietary funotions which are
separate and independent of its governmental pow-
ers. In this respect it is more readily compar-
able to a county, which is not held answerable

‘ tos Lts negligence in an action foumded im tort.

- % . .

¥o also cell your atteation to 24 R. G, L, page
604, Sestion 60, which discusses the liability of school
districts for astions founded in tert and to the special
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act creating the Texarkana Independent School District,
Aots 26th. Legislature, 3rd. C. S, Special Laws, ch. 31
p. 83, section 28, provides in part as follows:

*Said independent school district shall
not be lieble for damages of any kind to any
person or persons injured or killed on the’
property or premises controlled by said board
or under tha jurisdictioa thereof."

It has not come to owr attestion that this pro-
vision in the act ereating the Texarkana letriet hul over
besn repesaled or alnnﬂod.. _

It 1s the opinion of this Department that tht

Texarkana Independent Distrist and its Board of

Trustees would not be liadble in damages in onch of the 1:-
stances preseated in the shove lstter, '
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