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Dear 8ir,

¥e are in receipt
in which you request an op
taxos paid under the Toxas
Article 5221b of the

e
. m&ul determined that under the
loym Compensation Act such expley-
t the employees of Mr. Conley but
t, the expleyees of the Sinclair
any and that the Sinclair Refin-
N . was therefore liabdble for the un-
aqpl mt oompensation taxes wpon their wages.
Upopn detand, the Sinclair Refining Company
paid-the taxes en the wvages of these sme en-
ployees, for the same period ef time, ss taxes
owing by the Sinclair Refining Cempany.

SThereupon, Mr. Conley filed a ¢laim for
refund for $321 31, being the amount of such
taxes that he had paid during this period of
time and being the amount sudbaegqueontly paid
by the Binclair Refining Company. e was re-
fundod $156,07 as the mmount of taxes paid
from Scptamber 1937 through July 1938; and
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his claim in the amount of £162, 24 with
respect to taxes for the yoar 1026 and
January throush August 31617 was denied
for tho roason that such claim was not
prosentcd within one year after the date
upon which they became due, as provided
in Section 14(d) of the Texas Unemploy-
ment Compensation Act, ™

Section 14(d) of the Act is headed "Refundas",
and is the controlling section in the present instance.
Mowhere else in the Act is any provision nade for the
refund of contridbutions mistakenly or othervise pald
under the terms and provisions of the gtatute. Seotion
14(d) reads as followss

*If not later than one (1) yvear after

the date on which any contributions or
interest thereon bocame due, an employer
who hag paid such contributions or ioter-
est thereon shall make application four an
adjustaent thereof in oonnection with
subsequent sontribution paynments, or for

a refund thereof bhecause such adjustment
oan not be made, and the Commission shall
determine that such oontributions or in-
terest or any portion thereof was erroneous-
1y oollected, the Commission shall allow
such employer t0 make an adjustment there-
of, without interest, in oonnection with
subsequent oontribution payments by him,
or if such sdjustment ¢an not be made the
Conmigaion ahall refund said smount, withe
out intereat, from the fund. Yor like
cause and within the same peoriod, sdjuet-
ment or refund may be so made on the Com-
missionts own initiative.*

The above section clearly, explicitly end un-
smbignously provides that a claimant for refund must

file his ap
Coocmission

3

lication with the Unemployment Compensation
not later than one (1) year after the date

on which any contributions or interest thoroeon bécame
due®, in order to chtain a renittance from the Coomiss-
ion, if it is ocertain that he is entitled to a rofund.

Said Article provides a period of limitation
on the refunding of ocontributions errovnecusly collected
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undoer the Act. The olaimant is barrod 1if he does not'rile
within the prescribed time limit.

1t is agreed that the oontrihbhutions made by W. T.
Conley "were orronecously collected®, for the simple reason
that he was pot the employer of the parties upon whose
wages tho taxes were paid. §8till, insofar as the refund
is concorned, iMr. Conley is in the shoes of an employor
who has erroneously paid contributions to the Commission —-
he can be placod in no better position. To be effective,
his remedy of refund must de exercised within one (1)
year after the oontridbution erronecusly paid became due.

This was not done in respect tc taxes in the
ssount of $162, 24 for the yoar 19368, and the months of
June through August 19037, Consequently, his claim 1s
barred.

The operatien of the law in this situation might
be harsh in its effect wpon the equities of claimant, dut
the Legislature has declared the rule, and, in our opin-
ion, it is subject to no other oonstruction than that
which we have placed upon it.

Referring tc general rules and regulatione of the
Texas Unemploymont Compensation Commission relating to the
Unemployment Componsation Act, nawmely, Bulletin 2, Regula-
tion 38, we find that the Texas Unemployment Compemsation
Commission has placed the gmme construction upon Section
14(4) of Article ge2ibh. The regulation is in accord with
the Oobvious meaning of the seoction to whioch it refers and
is indicative of the mammer in which the Commission has
been enforcing the section of the act relating to refunds.

Vo quote regulation 98, with speoisl exphesis on
portions (underscoring ours)s

"Mot later than onc year after the
date on which any contributions or inter-
est thereon becsue due, Or payments are
erroneously nade when no contributions
are 25&%3 &h exployer who has paid
su con ons or interest thereon
may wmake application under oath to the
Commission for an adjustment thereof, or
for a refund thereof (on blanks to be fur-
nished by the Commission) in any ocase
where paymonts or coverpaymonts of oontri-
butions to the Commimsion wore erroncous-
ly nade,
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®*Such application shall state the facts
upon which he claims an adjustment or re-~
fund, and if an ad justment thoreof can-
not bo conveniontly made in connection
with subsequent contribution payments,
the rossons zust be stated why an sd-
Justnent camot be sc¢ made.

(2) I1f the Commission determines
that such payments or any portion there-
of was erronecusly made, it shall sgo
find and permit an ad justment thereof as
followses

(A) If the overpayment is in an
smount which can be adjusted in conneot-
ion with the first subsequent oontribu-~
tion payment 0 be made by the appliecant,
it shall be o adjusted, without interest.

(B) If the payment or overpayment
is in an amount that cannot be adjusted in
. connection with the first subsequent oon-
tribution payment to be made by the appli-
cant, the Commission shall allow a refund,
without interest.

(C) 1if the payment was erroneous-
1y wade whon no contributions were payable,
such payment shall be refunded, without in-
terest.

(3) Vithin one year after the date
on which conﬁlﬁifion or intorest
thereon B%me due, Or paymontis Are errone
eously made to the mgau;on, when no oon-
Tribations were Eaiable, the Commission may
on its own v¥e, and without -
$TTcation belng TiTed therefor, TInd (har-

such paymcntis or overpayuenis were errone-
ously nade and make an ad Justmont thereol

aa rovided In ii on§ !§! But
ustment or re e made un-

ti.l affidavit is filed vit.b the Commiseion
stating that the mmount of said ad justment
or refund is just, duc and unpaid.

(4) I1f payments are made to the Com-
mission by an individual, corporation, or
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other legal entity, and claim for an adjust- '
ment or refund is thereafter filed by the
legal representative of such individual,
corporation, our other legal entity, certi-
fied copies of the appointment of such legal
representative must bhe annexed to the claim
to show the authority of the executor, ad-
ministrator, guardian, trustese, receiver or
other fiduciary by whom the clainm is filed. *

Une of the most significant provisions of Section

14(4) is the phrase "the date on which any ocontributions
or interest thereon became dua,* The "dne® date rather
than the date of payment is controll e HNO matter whem
the contributions are paid, the one (1) year perioad of
limitation against refunds begins te operate in favor of
the state ®"after the date on which any contributions or
intereat thereon became Adue, *

We hold that the Unemployment Compemnsation Com-
mission can not legally, under the Téxas Unemployment
Compensation Aot refund taxes paid by Mr. Conley with
respect to the year 1038, and the months of Jamuary
through Aungust 337, in the sum of ¢§18%. 24.

Beltieving that this mnswers your ingquiry, we

are
Very truly yours
ATTORMEY GENERAL OF TEXAS
By \ )“‘“‘ W
Dick Btout
Assistant
D8-MR
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