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er instance?

The parts of Article 7057a material to this dis-
cuasion read as follows:

“Section 1. (l). For the purpose
of this Aot 'producer' shall mean sny
person owning, ocontrolling, managing or
leesing any 01l well and/or any person
who produces in any meanner any oil by
taking it from the earth or waters in
this 8Stete, end shall include any per-
son owning any royalty or other inter~
est in any oll or its value whether pro-
duced by him, or by some oOther person on
his behalf, either by lease, contract or
otherwise,

"{9)s *‘Royalty owners®' shall mesn
and inolude all persons owning any min-
ersl rights under any producing lease-
hold within this State, other then the
working interest, which working interest
is that of the person having the mansge-
ment snd operation of the well. ‘

"Seation 8. (1). There is hereby
levied an cocupation tax on oil produced
within this Bteate of two and three-quar-
ters cents (£-3/4¢) per bdarrel of forty-
two (42) standaxd gallons. Said tax
shall be computed upon the total barrels
of oil produced or salvaged from the
earxth or waters of this State without
any deductions, snd shall be based upon
tank tables showing one hundred per oceant
(100%) of production and exact measure-
ments of oontents.

"(6). The tax herein levied shall
be borne ratadbly by all interested par-
ties, including royalty intereats, and
producers and/or purchasers of o1l are
hereby suthorized and required to with-
hold from any payment due interested
parties, the proportionate tax due." -~

As far as we have been sble to determine, there
are no Texas appellate court cases passing direotly on the
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11ability of the landowners that you esk sbout. However,
as steted in your letter, in the cese of Group No. 1 04l
Corporetion vs, Sheppard, B89 5.W. (24) 1021 (writ of er-
Tor refused), the question has been answered in regerd to
University lands leased for oil development by the owner,
the University of Texes, a 1/8th royelty being retained.
In that cese it was held that & gross production oil tex
wes not due on the royalty intersst of the University. In
the Oroup No. )1 0il Corporation osse, the court said:

"We construe the sot to levy the
tex against the various interest hold-
ors in the oil produced, inocluding the
producer and royalty owners other thmm
the University, in proportion to their
respective interests; . . .*

¥We think it is importent to notice that this is
not a property tax, but it is en coocupation tax. After
considerable study we have come to the oonoclusion that
the faot that the land from which this oil 1is produced is
exempt from taxation does not result in the produotion of
the 01l being exempt from the gross production tax, In
the case of Trustees of Cook's Estate va. Sheppard, 89 S.
W. (24) 1026 (writ of error refused by Texas Suprems Court,
end affirmed dy United States Supreme Court), the court,
while discussing this tax, said:

*"The tax is not against the o0il
royalty. It is levied s & gross pro-
duotion tex on the business of produo-

ing oil."

In Group No. 1 01l Corporstion vs. Sheppard, supras, the
court, speaking of this tex, seid:

*The tax is levied on the business
or ogoupation of produeing the oil ., . .
The tex « « « is a gross production or
gro8s receipts tex, the emount of the
tax being measured by the groas sotivity
of the business, and is under the author-
ities an ocooupation tax."

We think there is e sound resson why this gross
produotion o1l tax is not due on the royalty interest of
e oity, town or village; and thet is that it is ‘an ooou-
pation tax, and the Constitution of Texas prohibits the
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imposition of ooccupation taxes on municipel corporations
in Artiecle VIII, Seotion 1, whioh r'-da. in part, es fol-
lows:

*The legislature may inpose a poll
tax, It may also impose occupation taxes,
both upon natural persons and upon corpo-
retions, other than municipel, doing busi-
ness in this State.”

The words "munioipal corporations® clearly inoclude all
oities, towns and villeges, 30 Tex. Jur. l2. We are of
the opinion that the royalty interest of a city, town or :
villege is not subjeot to the gross production oil tax. g

Independent school distriots and common school i
distriots are likewise municipel corporations withim the
meaning of that part of the Constitution. In Love vs.
CI:Z of Dallas, 120 Tex. 351, 40 S.W. (24) 20, the court
said:

"Sohool districts are local public
corporetions of the s ame genersl cherac-
ter as municipal ocorporstions.”

In Harlingen Independent 8School Distriot vs. C, H. Page
and Brother, (Comm. App.) 48 &.W. (24) 9835, the court sald:

*Independent school distriots such |
as the one here involved are suthorized i
snd provided for under the Constitution
end lawes of this state. RMurthermore, |
such districts are muniocipalities with
the powers conferred on them by law.”

By virtus of these authorities, we think the same exemp-
tion from ccoupation taxes that applies to cities, towns
and villeges will also apply to school districts. We are,
therefore, of the opinion that the royslty interest of an
independent school distrisct or a common sohosl distrioct
is not subjeot to the gross production oil tax.

. We will now take up this gquestion ia regard to
counties, which is more difrficult tc answer than the pre-
ceding questions. In the Group No. 1 0il Corporation
cese, vhich held thet a gross production oil tax-was not
due on the royalty interest of the University of Texas,
the court 4id not give e reason for its holding, appar-
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ently sssuming that everyone knew that such was the law,
end thet everyons knew the reasons why:; and the court said:

*"The eot merely levied the tax
against royelty and other interests
ratably, and we do not regasré the tax
es having been levied againat the state
or University royalty interest, beecsuse
the Legislature will be presumed to
know that the tax could not de lawfully
leviesd sgainst the 8State or University.”

We have exsmined the driefs filed in the appellate court in
that case, and ell of the bdriefs take the position that the
University's royalty interest is not subjeot to this tax,
without giving sny reason or suthority, except the drief
for appellant whioch oiteées the opinion of Attorney General
Allred to the Comptioller on September 26, 1933, in which
opinion it wes seld:

"Even though . . . the State
should aoctually engage in the oocsupa-~
tion of producing oil, we 40 not be-
lieve it could impose sn ocoupation
teax on itself. While it is true that
in the absence of econstitutional pro-
hibition the State may tax itself, the
presumption is always egainst sn inten-
tion to 40 so, and the Stete is implied-
ly immune unless the intention to in-
clude the Etate is clearly manifested.
2 Cooley on Taxstion, Seotion 621; 61
8.7. 366, :

*No such manifestation is to de
found in our Comstitution or statutes.
Rather, it is to be implied from the pro-
visions of Bection 1 of Article 8 that
the imposition of an ooccupation tax up-
on the state is prohibited."™

The court had some reason in mind when it made
its holding in the Group No. 1 0il Corporation ease., What-
ever that resson was, we think it will apply with equel

orce in the oase of a count d wa feel that on the gpu-
{ﬁorfty o% ghat oase we -n-t’ﬁpiﬂ that & eoungy'q“roynltg
interest is not subjeot to the gross production oil tax,
It may be that the court felt that the State should not
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tax itself.

2 Cooley on Texation, 4th Ed., 1312

Eagle Point Irrigation District vs. Cowden, 137
Ore. 121, 1l Pac. (24} 805

State va., Board of County Commissioners, 166
Okla. 78, 25 Pac. (24) 1074

State va. Looke, 29 N. Mex. 148, £19 Pasoc. 790,
30 A.L.R. 407

Btate va., Smith (Mo.) 90 S.W. (24) 408

The sams reasons that exempt cities from this tax
might also apply to sounties, and that is that they are, in
one sense, municipal scorporations.

Heigel vs. Wichita County, 64 Tex. 392, 19
8., 562

Johnson vs., Llano County, 15 Tex. Civ. App.
421, S9 S.¥. 995

Brite va. Atascosa County, 247 S.¥W. 878.

In 30 Tex. Jur. 15, it 1is saiq:

"e ¢« o they (counties) are clessi-
fied as municipal corporations by the
Constitution."

That statement in Texas Jurisprudence has reference to the
faoct that the heading of Artiocle XI of the Texas Constitu-
tion is entitled "Municipel Corporations®™ and it deals with
counties &s well as cities, and in Seotion U of thet Arti-
cle it says:

"No county, oity, or other muniei-
pal corporation shell hereafter bheocome
a subsoriber to the capiteal of any pri-
vate corporation or assocciation, or meke
any appropriation or donation to the same,
or in anywise loan its credit; . . ."

Those words indiocate that the framers of the Con-
stitution intended to include ccunties when they used the
words "municipal corporetions©.

We are of the opinion that the royalty interest
of a ocounty is not subjeot to the gross production oil tax.

The oconolusions we have reached in this opinion
up to this point ere in agreement with the conolusion reached
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in en opinion written by en Assistant under Attorney Gener-
al MoCraw to the Comptroller on April 28, 1937, holding
that the City of Refugio was not liable for this tax on

its royalty interest from its lend thet was used for s pub-
110 purpose, znd slso in agreement with our Opinion No.
0-442, dated March £8, 1939, holding that Falls County was
not lieble for this tax on its royalty interest from itse
public school land, but different reasons then the ones
given here were relied on in those opinions.

We will now teke up this question im regsrd to
charitable end elesmosynary institutions. We assume that
you have reference to privately owned institutions und
not to state or county owned institutions. We consider
the words “ocharitesble” and “eleemosynary®” to have the
sume meaning., In the csse of Hixon va. Browa, 48 Nev.
439, 214 Pac. 524, the court said:

"'Eleemosynary'’ has been the subdb-
Jeot of muoch judiocial discussion amd
interpretation, end it is generally
oconceded that '‘elesmosynsry' is synon-
ymous with *‘charitsble' as the latter
term is used in its technicel sense in
law, 135 Cyc. 482; 20 Corpus Juris 399;
Hemburgher v. Cornell University, ¢
Misoc. Rep. 564, 166 N.Y. Supp. 40-48;
People v. Cogswell, 118 Cel. 129, 45
Pas. 270, 33 L.R.A. 269." «

The constitutional and statutory provisions that
deal with these institutions are Article VIII, Section £,
of the Constitution of Texas, end Article 7150 of the Re-
vised Civil Statutes of Texas., Artiocle VIII, Seotion 2,
provides, in part, ss follows:

"All coocupation texes shall de
equal and umiform upon the same class
of subjeocts within the limits of the
suthority levying the tax; but the
legislature may, by general laws, ex-
empt from taxation public property
used for public purposes; actual places
or (of) religious worship, also any
property owned by a church or by a .
striotly religious soclety for the ex-"
olusive use as a dwelling place for the
ministry of suoh chureh or religlous so-~
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oiety; provided that such exemption
shall not extend to more property than
is reasonably neocessary for a dwelling
place and in no event more than one

aore of land; places of burial not held
for private or corporate profit; all
buildings used exovlusively and owned by
person3 or sssocietions of persons for
sohool purposes end the necessary furni-
ture of all schools and property used
exclusively and reasonably necessary in
oonduoting sny assoocliation engaged in
promoting the religious, educational

end physical development of boys, girils,
young men Or young women operating under
a State or Nationel organization of like
character; also the endowment funds of
such institutions of learning and reli-
gion not used with a view to profit; mnd
when the same are invested in bdonds or
mortgeges, or in land or other property
which haa been and shall hereafter be
bought in by suoh institutions under
foreolosure sales made to satisfy or
_protect such bonds or mortgages, that
such exemption of such lend and propexty
shall continue only for two years after
the purchese of the sesme &t such sale by
such institutions and no longer, and in-
atitutions of purely public charity; and
2ll laws exempting property from texation
other than the property above mentioned
shall be null and void.” '

Article 71850 provides, in part, as follows:

"The following property shall be ex-
empt from taxetion, to-wit:

"7 Publio ch‘ritio'o - All buil“
ings balonging to institutions of purely
publio charity, together with the leands
belonging to and ococupied by such insti-
tutions not leased or otherwime used with
a view to profit, unless such rents and
profits and all moneys and oredits are.
eppropristed by such institutions solely
to sustain such institutions and for the
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benelit of the sick and disabled members
" and their femilies and the buriasl of the
same, or for the maintenance of peraons
when unable to provide for themselves,
whether such persons ere memdbers of such
institutions or not. . ."

We are not called upon here to decide whether or
not this constitutionel provision would permit the Legisla-
ture to exenpt a charitable institution from an occupation
teax like the one in guestion. Regardless of the legisle-

tive authority, it is olear from a reading of Article 71850°

that the Leglislature has only exempted private oharitable
institutions from taxation on their property. As the gross
produoction o1l tax is en ococupation tex, and not a tax on
property, these institutions would not be exsmpt from it.

'We are of the opinion that the royalty interest
of s privately owned charitable or eleemosynary institu- ~
tion is subject to the gross production oil tex.

We will now take up your lest question, and that
is whethsr Or not there is sny difference in the royslty
owner's tax liadility for gross produotion taxes by virtue
of the royalty bveing paysble in oil in one instance and de-
ing paysble in money odtained from the lendowner's share of
the 01l in the other instance. W¥We think this question:is
answered by the very recent ocase of SBheppard vs, 8tanolind
011 & Gas Co., 1235 8.W, (24) 643 (writ of error refused},
in which it was seid, concerning this tax, ss follows:

"The statute manifestly lays the tax
upon the owner of any character of direct
or immediate interest in the oil sctually
produced, or in ‘its value,' without re-
gard to the title to the 0il either bde-
fore or after severance; and without re-
gard to any arbitrary olessification or
nomenclaturs. We say direot or immedliete
to distinguish suoch interest from that of
a mere lienor, whose interest is only ool-
lateral es security for s personal oblige-
tion of absolute lisbility.

", s e« it is clear that the tax wuld
fall upon the royalty owner to the extent
of his interest, regardless of whether the
royalty was payable in oil, out of oil, or

Poww s J P
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in the value of o0il. Cook Estate oase,
supre, And this is so because the roy-
alty owner's interest in production is

auch as t0 make him an interested party
and & 'producer! within the meaning of

the statute., . . "

By virtue of the authority just quoted, we are of
the opinion that there is no difference in the royalty own-
er's tax liability for gross produoction taxes by virtue of
the royelty bdeing payable in oil in one instence and being
paysble in money obtained from the land owner's share of the
04l in the other instanoce.
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