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ATTORNKY OGENERAL

Honorable Ben J. Dean
District Attorney
Breckenridge, Texas

Opinion No,0-513

Re: .Elibigility of County
8chool Trustee to serve
as Election Judge or
Clerk in Independant
School Trustee Election

-Dear Sir:

This department 15 in receipt of your letter of
March 1%, 1939, requesting an opinion upon the following:
question: o _

"Inasmuch as under the provisions-of Arti-
cle 2758 the -election of school trustees of an.
independent school:district organized-under.
that portion of the-School .Law.is designated.
for the: first-Saturday 4n April;.is-4it your
opinion that a man who-was. holding the office
of county school trustee under Article 2676
would be. prohiblted from acting as a Jjudge-or
clerk of.an election.for school trustee of-an
independent school district?..

"Is an.election.held under.the. provisions -
of Article 2758 R.S. .a general.election or a
special election?”

‘You call attention ﬁo'the following etatutés:

- Article 2687 R.C.S8. 1925 provides that county school
trustee "shall be paid $3.00 per day, but not to exceed $36.00
in one year®", They are elected under Article 2676 and have
numerous duties to perform as provided by the various statutes
pertaining to public schools.

.Article 2758, R.C.S. 1925, pertains to the election
of school trustees in 1ndependent school districts created
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followe:

$ains the

"hny common school district containing
seven hundred inhabiteats or more may form
an incorporation for free school purposes
only, which may or mey not inolucde within
its bounde any town ar village incorporsted
for municipal purposes, the sams not having
assumed control of the publiec Lree schools
»ithin its limits., The territery so incor-
porated shall hareinafter be called an "in-
dependent schoel dlstriot™ and said inoor-
poration shall be laid out in a square as
gear as msy be practicabdle with reference to
the location of a sehool duilding."

Artiole 2758 contains the followiacg provisient

*Fach of the seven trustees who were
slected at such incorporation election shall
hold office uantil the next regular trustee’
eleotion to de held on the rirst Saturday in
April neixt succeeding and until their respeo-~
tive sucocessors have been duly elected and
Qualified, at which time seven trustees shall
be olootoa
whose respective terms -of office shall de de-
texmined in the following manner and by the
following method: BSush trustees shall draw by
lot, and those trustees drewing the numbers 1,

5 and 4 shall serve one year for the term
oi’ office ending with the next regular trustee
election on the first Batuiday $n April of the
following year anfuuntil their respective suo~
cossors have been duly eleoted and guliried.
Aad those trustees 4rewing the nusbers 6, ¢
and 7 shall serve for twc years for the tm
o office ending with the next regular trustee
elsction on the first Baturday in Axn'il of the

second year following their elooti.ou.

for said¢ ipdependent school distriet,

404

Article 28940, E.C.B. 1985, under Title 50, neouona, 00N~

following provisions

"Ho one who holds an ott‘ioc of profit or
trust under the United States or this State,
or ia any city or town in this fitate or with-.
in thirty Coye after regigning or being dis~
missed from any such office, exoept & notary .
pabliec, or who is a candidate for offige, or
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“No one who holds an office of profit
or trust under the United States or this
State, or in any city or town in this State
or within thirty days after resigning or
being dismissed from any such office, ex-
cept a notary public, or who 18 a candidate
for office, or who has not paid his poll
tax, shall act as Judge, clerk or supervisor
of an election. . . .%

You also call attention to Chestnut vs. Wells, 280
S.W. 351, and 278 S.W. 465, as holding that Article 2940 does
not apply to a speclal school tax election, but applies only
to genersl or primary electlons.

Chestnut vs. Wells (T.C.A. Ft.Wbrth, 1926) 280 S.W.
352, Involved a school tax election contest in a2 common school
district on the ground that an election officlal was a school
trustee,’ .

Chestnut vs. Wells (T.C.A. Ft.Worth, 1926) 278 s.W.
- 465, was a contest of an election to determine whether school
districts should consolidate. Two grounds were presented in
this case, 1l.e., an election official was a trustee of one
of the districts and the election Judge falled to write his
name on the outslde of the ballot.

In each of these cases the ground of contest was
one provided only under the general law, The court, relying
on the holding and language ‘of Chief Justice Gaines in Wallis vs.
Williams, 108 S.W. 153, held that the elections in question were
purely specilal and the provisions of the Terrell Election Law
were not applicable. The specific holding in Wallis vs. Wil-
liams was that the general law providing for the printing of
ballots did not apply to & special electlon to locate a county
seat since the general electlon laws were not applicable, -

In Scherz vs. Telfer (T.C.A. Austin, 193%) 74 S.VW.
(2d) 327, .the court held that the general law providing for
the signature of the election Judge on the ballot was applica-
ble to common school trustee elections since the general law
would apply to all matters not covered by Articles 2745, 2746
and 2746a.

We are of the opinion that the reasoning of the court
in fthe foregolng case is equally applicable to elections heid
under Article 2758, and that it properly distinguishes the .
cases in the light of Wallis vs. Willlams. The court in Scherz
va, Telfer states:
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Such elections eas above enumerated ere clearly
local in character, of infrequent ocourrence,
apply only to e given looality, arc usually
final, the matters voted upon éisposed of st e
single election, and are not recurring in char-
acter, * * * 4e think the sleotion of coxzrzon
school trustees does not constitute a special
election dealt with in the above decisions.

Such election is not confined to any given 1lo-
cality, nor to any given incividual, nor to any
limited clase of individuals, On the contrary,
articles 2745, 27486 and 2746a relate to all cou-
mon school distrigts throughout the state, and
to the eleetion of the trustees thereof, provide
for sush eleotion each yesr throughout the state,
and are therefore e¢ssentially genersl in their
application., It is now settled that a school
trustee is a county officer, required to take
the constitutional oath, and that a contest aof
"his eleotion s refarable to the general law."

5 ¥e ere of the opinion that & man holding the-office of
.oounity school trustes under Article 2676 would be prohibdited under :
Artiole E940 from aoting as a Judge or olerk of an sleotion for sohool
trustes of an independent school édistrict held unier Article 2788,
Yours very truly

ATTORNEY GENERAL OF TEXAS

Assistant




