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ton. of this stats shall be &

Tty Property, privileges or fm

2 sny manner disfranghised exsept LWy the
mm«rmmumm*.

snendment § t0 the Unitod Staten constitution provide
that no person shall be compolled in eny artuinal ease €0 Bt
& witness sgeinst himgelf. Sonste BALL Bo, 888 awends Artic
v10 of the Code of Crimiusl Frocodure se &n to vread as foll«




on. J. Franklin Spears, March 30, 1839, Page 2

"Any defendant in & criminal action shall
be permitted, but shall not be compelled, to
testify in his own hehalf therein, but it shall
not be error for the jury in their delfberation
t0 commént on or discuss the fact that the de-
fondant failed to testify,*

Article 730 of the Code of Criminal Procedure now

#' ¢ify shall ot
him,

She authority most mza'otnt :l.l State vs. m :
268 K. Vo, 116 (cpinicn hy the Gowrt, of South.Deknta).

3o person ¢hall be compelled in sny eriminal
cuas to _ve'cmunce m‘m_&_! RUEREN
Prior to 3027 the Gouth Dakota code provideds

. In 398Y the Leginlature of South Dakute muenisd the
20 83 t0 roads .

" tionsy cosplaints and. other AEs againgt
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The court in discussing the queation sayst

¥S0 far as we have be¢n able to discover,
South Dakota ias the only state heving e consti-
tutional provision againsgt self-incrisination
that has undertaken, solely by legislative act,
to authorige comment on the def'endunt's fail-
ure to testify. A similar legislative attempt
in Louisians failed of passage. The sucoceasful -
attaspt to change the rule in Ohio and the wm-~
successful attempts to0 change it in New York
ssondnent. So0¢ §1 Michs Lavw R . 40 {0e2)e-

@ tThe United States ud ferty-gix of the

Jersey and Iows baving no suth osustitutional - -
mﬁ.mu. Bee article by Mr. Reoder, 81 Nich.
Rev, 40, Xt is indeed & singular fast that -
South Dakota alone has by legisiative ennctaent~-
attempted to suthorise comment on the ascuseldts
fajlure to testify in the testh of fts consti-. -
tuationsl provision agefust self-incrinination.

. ®¥e are of the uu uut the ma-m "
was vitheut authority, by legislstive emactment; -

to pormit comment on the dsfendant®s failurs to
in a oriminal g and that so wudh-of
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Hon. J. Framxlin Spoars, larch 30, 1939, Page 4

"This court is committed to the rule that
constitutional rights nay be indirectly invaded
as effectively as if direotly transgressed.
state ox re¢l. Poach v. Sly, Supra.

%If we place our stemp of epproval upon
the procedure adopted in this case we are writ-
dpg law that will compel every defemdant in a
oriminal case to take the witness stand and
testify and thereby subject his whole lifet's

record to the most relentless cross-examination,
or face the alteraative of the prosecutor,
in the wost viclent manner, p before the - .

ik 3 the claimed fact that the defendant is

- ty becsuse he chose to stand ypon his con-
stitutional rights; and egpecially is this most
prejudicial where, as in this case, by infer- .
ence at least,; the trial eourt plased his stap
of spproval upoun the statements of the progecu-
tors tThe practical situation estadblished by the
reocord bofore us is smmbsatantially thisi The sp-
pellant avsiled himgelf of his constitutionsl
right not to testify. The statets attorney said
he 414 not testify becsuse he was gullty and -
new 1t. The special prosecutor told the
that by not testifying the sppellant sdnitted
his guilt. notmxemmm'mm&m
prosecutor stating, in the presence of
Sury, that the falge records were admittedly dn
the handwriting of the appellant.

®The sppellant's constitutionsl rights were
-dnvaded, for shich a now trial wust be grantede & o¥

In petite vs: People, 9 Pac, 822, 8 Colo. 518, the
oourt saids

*1f gilence is ﬁMMan evidsnoe of
gailt, defendant®s option is bBut 1little availy
be is practically ro:«l to mtgy. md.;:u
upon thet stand may required give
vm:utmwmnmmun conviction shall
rest. '

In re Naciman, 114 Fof. 905 discusses the federal co
tutional provision against self-inorimination and seyn;

®This conetitutional provision, which has
long been regarded ae one of the safeguards of



Hons J. Franklin Spears, MHarch 30, 1939, Page &

civil liberty, should be applied in a broad
spirit, to secure to the citiren fumunity
from every kind of self-accusation. A liter-
al construction would deprive it of its effi-
cacys & & MNo act of Congress cau deprive a
oitizen of the privilege afforded by the con~-
stitution, *

" We are of the opinion that Semate Bill No. 386 compel

the defendant to testify, or else the very fact that he fail
t0 testify 1s to be considered as evidence against him, and

. 1s therefore mconstitutional. -

o,

o o Tours very truly
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