OFFICE OF THE ATTORNEY GENERAL OF TEXAS ‘/
AUSTIN

:}: geratD €. MANN

ATTORNEY SENERAL

¥arsh 29, 1939

BE.norable Mortimer Brown
Zxecutive Scoretary
Teacher Retirumsnt Systenm
&nntin, Toaxas

_Dear Sir:

Fou 8T March £8, 1939,
requesting the opinion of this Be &8 to whether the board
of trusteesz of the Teache e 3yston of Texas is suthorized
under Article 2082-1, 54 . 'so- fon (1) and Texas conatitu-
tion Article 3, Seotic 3a 1

Teacher Retirement 2ystei 3n b 5ued by the Brazos River
Conservation end Rgclese : o :

o the compensation of seid
pf{ Texas, for suck Hetirement
péoelved by the Treasury of the State of

or gounties or oities o )

.y anz géenez of the Bnitod atatet )
e prine nt ereat

2 antced by the Enited t&tea « s "

sots 1937, 45th Leg., Senate Bill $49, mow sppearing as
 Artiole 2%22-1, Section 7, Sabsection (1), Revized Civil Statutes,
1926, provides in pert:

"The ftate Board of Trusteas shell be the trustees
of the several funds es herein oreated by this Act, and
shall have full power t¢ invest and reinvenst such funds
Eubject to the following limitations and restrictions:
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All retirement funds, =8 are received by the Treasury

of the ltate of Texas frcm contributions of teachers and
eaployers s herein provided, ray dbe invested only in bonds
of the United -tates, the State of iexas, or counties, or
cities, or schocl districte of this State, wherein said
counties, or citlies, or school districts have not defaulted
in principal or interest cn bonds within a period of ten
(10} years, or in bonde issued by any agency of the United
States Government, the payment of the principal and inter-
est on which is guaranteed by the United States; and in
interest bearing notes or bonds of the University of Texas
issued under end by virtue of Chapter 40, Acts of the
Forty-third Legislature, Seccnd Called Session; . . "

The authorization of the bLoard to invest funds of the system

is limited tco those classes of bonds permitted by the Constitution
end Aots of the Legislasture, ¥e must determine then if the bonds
issued by the Brazos Hiver Conservation and Reclamation Distriect
fall within any of the olassifications listed adbove.

.. Article 16, Section 89, Texas Constitution, provides
in part: '

"(b) There may be crested within the Stateof Texas,
or the State may be divided into, such number of conserva-
tion and reclamation districte as may be determined to be
asgential to the accomplishment of the purposes of this
smendment to the comstitution, which districts shall be
governmsntal agencies and bodies politic and corporate
with such powers of government and with the authority to
exercise such rights, privileges and functions concerning
the subject matter of this amendment as may be confarred
by law,

*{¢) The Legislature shall esuthorize all such indebted-
nesg a8 may be necessary to provide all improvements and
the maintenance .hereof regquisite to the achievement of the
purposes of this amendment, end all such indebtedness may
be evidenced by bonds of such conservation and reclamation
districts, to be issued under such regulations ez amy (mey)
te prescribed by law and shall elso, authorize the levy
end collection within such districts of all such taxes,
equitably distributed, se may be necessary for the payment
of the interest and the creation of a sinking fund for
the payment of such bonds; and also for the maintenence of
guck districts and improvements, end such indebtedness
sbail be & llen upon the property sssessed for the payment
theracf; provided the Legislature shall not authorize the
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issuance of any bonds or provide for eany indebtednezs
against eny reclametion distriet unless such proposition
shall first te subpitted to the qualified property tax-
peying voters of such district and the proposition
adopted.”

Pursuant to the foregoing constitutional authorization,
the Brazoe River Conservation end Keclamation DUistrict was oreated
by Acts 1929, 41st Legisleture, 2nd C. S., Speoial laws, p. 22,

Ch. 13, and subssguently amended by Aots 1934, 43rd lLeg., &th C, S.,
P S, Ch. 3; Acts 1935, 44th leg., p. 56, Ch. 19; Aots 1935, 44th
Leg., 18t C, S, p. 15287, Ch. 368. Section & of the original Act
provides: . .

*"The Brezos Niswr Conservation end Reclemation
District 18 created as a governmental agenoy, s« municipal-
ity, body politic and corporate, vested with all the
authority as such under the Constitution and laws of the
State; and shall have snd be recognized to exercise all
of the powers of suoch governmental agency and body politie
and corporate as are expressly authorized in the provisions
of the Constitution, Section $9 of Artiocle 18, for Distriots
created to conserve, control, and utilize 1o beneficial
service the storz end flood waters of the rivers and streams
of the State, or such powers as may be contemplated and
izplied by the purposes of this provision of the Constitue
tion, and es8 may be conferred by Genaral law, end in the
provisions of this Aot; and shall have and be redognized
to exercise all the rights and powers of an independsnt
governmental agency, municipality, body politic and cor-
porate to formulate any and all plens deemed essential
t0 the operation of the Dietriot and for its administra-
tion in the control, storing, preservation amd distridu-
tion to all useful purposes of the storm eand flood waters
of the Brezos River and ite tributary streams; as such
District, shall have and be recognized to exercise such
authority and power of control end regulation over such
storm and flood watere of the Brazes River and its tri-
butaries as may be exercised by the State of Texas, subject
to the provisione of the Constitution and the Acts of the
legislaturs,” '

Under Section 5, the boundaries are to include all ocounties
lying wholly or irn pert in the watershed of the Brazos River end
{ts tributaries toc be detsrmined by the State Board of ¥Hater Xngineers.
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Under Section 6, a8 axended, the District is to be
governed by a EBoard of 21 directors to be designated by the State
Board of -ster apgincers subject to ithe approval of the Governor.
1he cireclors sre to take the oath of oifice ¢nd make bond payable
to the Cistrict. -

The amendatory Acts of 1935, 44th leg., 1st C, &., p.
1527, Ch, 368, Sec. 1, provides ror the rermission of ad valorem
taxes for a period of 20 years collected for general revenue pur-
poses from certain counties, contingent upon & loan, grant or allot-
ment from the United States of America, provided that the amount
of ad valorem taxes granted shall not exceed in eny one year
§$309,000.00. Section 5 of the above amendatory act provides:

"The District shall have the authority and it is
hereby authorized to issue its negotiasble bonds ‘securéd
only by pledge of the sums granted and/or doneted by the
State of Texas and/or out of any other current revenues
of tho District in any such amounts az may be authorised
by the Directors of such Distriet, which sums shall be
paid to the legal holders of said bonds, for the purpose
of purchasing, acquiring and/or condemning lands, leases,
easements and/or acquittances, rights-of-wey, struc-
tures and/or buildings, equipment and/or operation of
proper structures, dsms, reservoirs, suitable for the
coatrol of the recurrent, devasteating floods in the
valley of the Brazos River, which have, over a long . -
period of years, ceused & deplorable loss of life and
property, end the ercosion of the soil and a depletion
of the fertility of the lands in sald velley and the
vater-shed served by the brazos Eiver in Texas, and
the public highways and struetures and lands belonging
to the State of Texas situated within said water-shed;
sll of which i8 hereby declered to be & public calemity,
end doling all things necessary in the execution of the
purposes for which the Digtriet 1s oreated and exista.
The moneys herein end hereby grented and/or donated
to the Brazos Eiver Conservation and Reclemation
Diatrict are declared to ba for the purposes of discharg-
ing obligations herein suthorized,.,”

&lthough we have not been presented with coples or desorip-
ticns of the bonds which it is understood will be offered to the
Board, we assume that they are the bonds issued under Seotion & pay-
able out of revenues and donstions by the State of Texss,
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#ie do not think that it will adpit of serious doubt that
the bands in guestion are not "bonds of the United Stetes . . . or
counties or cities of this :tate.”

The smendatory ~ct of 1935, lst Called fession, p. 1527,
states that "there 1s hereby donated and granted by the State of
Texas to the Brazos «iver Conservation and Reclamation District,

& stale agency, oreated by the iact of the Legislature of the State
of Texes . . ." 4 rcading of Section £ of the original Act and its
subsequent amendments rakes it clearly appear that the district is
a body corporate and governmental agency discharging a governmental
function. See Brazos hiver Conservation and Keclemation Pistrict
¥. MeCraw, 91 . %, (2) 665. However, it does not rollow that the
authorized bonds issued by the District are "bonds of the State of
Texas™, as contempleted by the Constitution and statutes relating
to the Teacher Zetirement System.

The Acts of the Legislature c¢reating this Distriot and the
bonds in question are thoroughly discussed by the Supreme Court
of Texas in Brazos River Conservation and XZeolamation District v,
FeCraw (1938) 91 S, &. (2) 5. In passing upon the objection that
the issuance of these bonds violated the State Constitution, the
court stated: -

*The objecticn that the ict is an attempt to auth-
orize the board of the district to create a dett in
behalf of the stats, or lend the credit of the state in
violation of the inhibitory provisions of Sec. 49 and 50
of Art. 3 of the Constitution, is without merit. XNo debdt
on the part of the state is to be ereated, nor is the
state's credit loaned for that purpose. fheae questions
are foreclosed by the opinion of this court in the case
of city of Aransas Pass v. Keeling, 112 Tex. 339, 247
S. w. 818."

Under the construction placed upon these bonds by the
Supreme Court of Texss, they are not issued by or upon credit of the
Stete but are issued by the heclemation Diatrict secured by and pay-
able only out of donations of ad valorem taxes fror the State of
Texss and revenues toc be derived from the district,

The Constitution and statutes expressly recognize the &is-
tinction between bonds issued by the central government itgelf, and
those jssued by a governmental agency, by expressly epumerating bonds
issued by the United SEtates and bonds issued by an agency of the
United Gtates Govermment. It would appear that if it was intended
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to include all agcnci&s of the Ftate Government, the constitutional
end stetutory provisions would have expressly soc stated.

If, however, under any conetruction the provision "msy be
invested only in bonds of « . » the otate of Texas™ may be so con-
strued as to mean "governmental sgencies of the State of Texas™,
thrre is yet another difrficulty. It is a cardinal rule of consiruc-
tion that "the expression of ome thing is exoclusive of enother."

The rule is explained in 39 Tex. Jur. p. 189, as follows:

"e = o The naxim signiries that the express mention
or enumeration of one person, thing, conseguence or claess
is tantamount to san express exclusion of all others.

Apd whon it is applicedble, affirmative words imply a .
negative of what is not affirmed, negative words imply
an affirmative of what is not nesativod' and a provision
limiting a thing to bhe dcne in a particular form or
renner implies that it shell not be done otherwise.®

Since counties and cities are also governmental sgencies
performing a governmental funotion, their express enumeration in the
Censtitution and Statutes pertaining to Tezcher Retirement Fund, at
least, inpliedly excludes other governmental sgencies under the
above rule of construction.

: %e do not express an opinion upon the oconstitutionality
of such provision, but cell attention to the fact, as supporting

thie interpretation, that in Article 2922.]1, Section ?, Subseetion

1, the legislature found it necesgsary to exprsasly mention *school
distriota of this State . . . &and interest bearing notee and bonds

of the Univeresity of Texas issued under and by virtue of Chapter 40,
htots of the 43rd lLegisleture, £nd Cglled Session.™ Xaeh of these

are properly classified as governmental ecencies of the State of
Texas, and their enumerstion empbasizes the intention of the Legis-
1ature to specifically provide for the bands in which Teacher Retire-
ment Fund pay be invested and to exclude all athers.

The fact that the distriet iz a State agency does not
necessarily preclude such district from also serving es an agency
of the Dnited States Governmment., @e have not been presented with the
contract between the district and the Federal Government, but for
the purpose of disposing of the issue, assume that it may de such
en agency. The constitution end statutes provide that the principal
and interest on bonds issued by such agency must be guaranteed by
the United States Government., Inscfar as we have been ebls to
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ascertain the United States Government has made an outright grant
to the district of $30,092,345.00 to erect deme, while the bonds
in qusstion are in addition to the United Itlates grant and ars to
purcLasse¢ lands, eusements, eto. to operatle the project., We also
understsnd that part of these bonds, in the arount cof about
§400,000.00, are now held in escrow by the United States Govern-
xent, to assure ihe completion of the Possum Kingdom Dem being
constructed with money froum the federal grant. It is stated

ir the prospectus issued by the agent marketing these dbonds, that
. the bonds are secured by “a first pledge of the tax money donated
by the State and by a secondary pledge of revenues of the District
which xay later acerue toc it." It occurs. to us that if the payment
of these bonds was guaranteed by the Federel Government it would
sertainly beve been mentioned in this prospectus.

This Department is of the opinion that the Board of Trustees
of the Teacher Retirement System of Texas is not authorized by the
provisione of Texes Constitution Article 3, Sec. 48a and Article
2922-1, Eection 7, Subsection (1), to invest any of the funds of
the Teacher Retirement System in bonds issued by the Brazos River
Conservation and Reclamation Distriet,

Yours very truly
ATTORNRY GTYERAL OF TEXAS

By ,ég y ,1;;L0«~Jéé4&

Cecil C, Carmack
Assistant
CCC:R
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AégISTAE TTORNYY GENKRAL
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