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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

sune 1, /1939

Hon, Allen C, Wilson
County Attorney

Dear 8Bir:

an opdf on from this depart-

ment a8 set forth in letter of ¥ay 19, 1939, and
pertaining to 8] 1tion of certaln fines and ocsts
collected in fel : sty geunty, has received
our attentic ' st ‘paragraph of your letter to

whioch this - » dgafined, reads as follows:

2 the Distriet Court
andant was convicted of
g While Iatoxicated,

o He paid the fine and’

3 would like to know what aisposi-

er same., Particularly am I in-

here the Proseouting attorney®s

sal) go. The District Judge and Die-

t ct A rney have ruled that such fees and
niesion on the fine should go te the County

Attorney if he assiste in the prosecution, I

did assist in the prosecution, However, the

Comptroller has informed the Distriet clerk

that such fees should be paid inte the County

Treasury,*
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%e have determined the population of Fendall

County to be 4,970, according to the 1930 Federal Cenpus
and assumed that the county attorney is compensated
annually on the fee basis, We have also determined that
Kendall County is in the 38th Judicial Distrioct which is
composed of nore than one county. It will be neocessary
that we give particular attention to the statutes relat-~
ing to the compensation payadble to district attorneys

in such districts composed of two or more counties,

- Article 86, Code of Criminal Procedure, 1925,
relating to the duties of eouty_qttornoya. providess

_ "The county attorneys shall attend the
terms of all courts in his sounty bdelow the
grade of distrioct court, and shall represent
_the State in all eriminal cases under exanine
ation or proseoution in said oountyj end in
the absence of the distriot attorney he shall
represent the State alone, or when requested,
shall aid the distriot attorney in the prose~
ocution of any case in behalf of the State in
the distrioct court, and in such casee he shall
receive all or one-half of the fees allowed
by law to distriet attorneys, aocording as he
acted alone or jointly. In sush ocases he .

shall receive all or one-~half cof the fees allow-
od by law to the distrioct attorney whose Quties
. he performs, or assiste in performing, but -
8hall receive no part of the constitutional
' ’llowed to such distrioct attorney, ao~
carding as he scted alons or jointly; provided
that fees collseted by the county attorney from
the state for such services shall be dedusted
by the Comptroller of Publie Ascounts from the
fees which otherwise would have been paid to
the distriect attorney had he represented the
State alone; provided further this nrticle
shall not be construed as inhibiting any county
attorney from voluntarily, with the consent of
the distrioct attorney, assisting the distriect
attorney in the performance of his respective
dutie 8, without oompeneation.”
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Article 3886(f), pertaining to the compensa-
tion of district attorneys 4n all jfudicial districts
1§ this state, contains the followlng relevant provi-
sions:

"Sec. 3. All fees, commissions anéd -
perquieitos which mey be earned and ool-
lected by District Attorneys affected LY
this Aot shall be paid into the County Trea-
sury of the counties in which such fees are
earned for the acocount of the proper fund,”

Tt will be noted that Article 25 of the Code
of Criminal Procedure, ra, provides that *in sush
ceses he shall receive or ona«half of the fess al=
lowed by law to district attorneys, scco a8 he -
acted alone or jointly.* (underscoring ours)

In the case of Voges vs, Sheppard, Comptroller, .
67 ¥ Pnd €66, opinion by the Commission of Appeals,
Section {a) and mdopted by the Suprems Court, there was
involved the question of the county attorney being entite
184 to cne-half of the fee as provided in Article 1088,
Code of COriminal Proceflure for ssaisting the Distriod
Attorney in the trial of certain felony cases, The ¢ourt
held that the constitutional and per diem salary fixed
and payabls by the state under the provisions of Artisle
1021, Code of Criminal Provedure, 1925, as amended, to
distriot attorneys of such judielal distriets, exoluded
such 4istriot attorneys from the fees a8 ded in
Article 1025, and that by reason of suoch sxclusion, the
oounty attorney would not be entitled to any portion of
said foesB,

%hile only the fees as prescribed in said

Article 1025 were involved, we 4o not believe the hold-

"ing would have been different had the commissions as -

provided for in Article 950, Code of Criminal Prooedure,

been involved also, In both instances, such fees and

commissions depend on whether such fees and commissions

are allowed to the adistriet attornmey, It seems oclear,

therefore, that under the above authority the county ;/,f””’/
attorney is not entitled to any fees or commissions for

assisting the dlstriot attorney in the prosecution of
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felony cases in judicial distriots composed of two or
»ore counties, where his right to said fees or oom-
r:iscsions deponde upon their being payable or allowed
to the district attorney and te whom such fees or com-
miscions arc no longer payebls or allowed.

Yie have yet to discuss that portion of your
requost as to the disposition of wuch fines and fees,
which phese of your question will now be dealt witk,
Our attention is directed to the Asts of 1935, by the
44th legislature, Z2nd Called Seesion, Ch, 448, same
incorporated in the Revised Civil Statutes of 1925 as -
Article 3888(f). You will find hereinsbove the rele-

vant provision of said artiocle, being Seotion 3 net
Torth.

_ It 18 to be noted that the above provision '
of Artiocle 3886(f) provides that such fees, commissions
and yperquisites which may bde earned and codlected dy
the distriet attorneys affected by the sot shall be
paild into the county treasury of the counties in which
such feeg are earned for the acoount of the proper fund,
This provision of the statute superssdes that of Artie
©0le 1021, which formerly directed the distriet elerk
tc transnit all commissions and fees allowed diatrioet
attorneys by law in distriots composed of two or more
counties to the state treasurer, ¥While no *ont rea=-
son for the lesgislature ehanging the 4isposition of sush
fees and cormissions and allowing the county to retain
same when formerly they were pald to the state 1s 4is-
closed in the esot, such policy sand disposition appears
to be pursuant to and in sccord with the constitutional
enendment of 1935 which provides in part, "ell fees
earned by distriot, oocunty and precinct officers shall
be paid into the ocounty treasury where earned for the
acaount of the proper fund."

It is, therefore, the opinion of this department



Ron. Allen C. Wilson, June 1, 1939, Page §

that in Judicisl districts composed of two or more
counties, the county attorney is not entitled to any
Teas or comissions payable under the provisions of .
Articles 950 2nd 1025, Code of Criminal Procedure, 1925,
for assisting the district attorney of such districts
in the prosecution of felony cases, Such fines colledt-
ed, less other ccrmissions authorized by law, along with
such fees as authorized to be taxed as costs, are to be
paid into the county treasury of the sounty in whioch-
- such fees are sarned, g L

¥ith reference to the second paregraph of your
. letter, vhich involves generally numerous fact guestions,
to be decided under the provisions of Article 430{e) of
the Penal Codd,-Acts of the 43rd Legislature, Regular
Session, 1935, ¢h, £38, we enclose herswith a copy of
our opinion No. 0-647 rendered to My, Morris G. Rosenthal,
Assistant Digstrict Attorney, Houston, Texas, on May §,
1939, which copinion we believe, will satisfy you and
likaiy cover any law guestions raised in the construo~-
44on of sald Article 430(a), Penal Code, and its appli-
g:‘binty to those acts mentioned &n this portion of your
tter, i ‘ )

. _ . 'Trusting the above answers your letier of May

Yours very truly
ATTORKEY 'RAL OF /TEXAS

By
e T senlstant
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