OFFICE OF THE ATTORNEY GENERAL OF TEX

AUSTIN
SEmaLn C. M fpr1s 19, W20
Honorable U. J. S. Ellingson "
General iianager, (
Texas Prison Systam \
Huntsville, Texas

.\
Dear Sir: ) ' /\ — \

gideration to yo

follows:

¥e ac

letter dated

e prison system on November 26,
m HEutchinson Cownty, where he had
\'be piivigted in three cases of burglary and
one t#se 4f theft over Pifty Dollars, cause §
oER, #000,#971 and #0973, and ascessed throe-

3 erms in two cases, and two~year terms
in two cases, all sentences made concurrent.

*Later a Tive~ygoar suspended sentence,
which had been assessed against Norrison by
the District Court of Hiutchinson County October
18, 1937, oue case of burglary under cause #9286
was revoked. The final sentence under cause
#9025 contains the following clausey

and have given careful oon-
ril &, 1989, which resds as
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*tIt further appearing that there has
been one year served on said sentence up to
this day; and the said Bill Morrison shall
be confined in said penitentiary for not
less than four years, being the unexpired

portion of the original judgment and sentence
herein rendered..., !

"Whereas, Article 779, Code of Criminal
Procedure states that suspended sentcnces,
when revoked and made final, shall he cumula-
tive sentences.

*2, Daniel Olivares, our #p0891, was
committed to the Prison Bystem on March 16,
1938, from Hldalgo County where he had heen
convicted in one case of burglary, cause
#5201, and assessed a five-year term.

"Algo, a five-year suspended sentence,
which had been assessed against Olivares by
the District Court of Hidalgo County, October
7, 1938, one ocase of night-time burglary, un-
der cause #5210, was revoked. The final sgen-

tence under cause #5210, contains the follow-~
ing clauses

®i1t is therefore considered, ordered, ad-
judged and decreed by the court that the sentence
heretofore imposed upon the saild Daniel Olivares
in this cause become operative, and the suspen-
sion thercof be vacated, and such sentence shall
run concurrently with the said sentence in cause
#5201 in this court,! :

*Since each of these subjects have sus-
pended sentences running concurrently with the
other terms, and since Bill Morrisonts sus-
pended sentence was also dated back one yearn,
we would l1ike to know whether these cases
should be so entered upon our records?t®

¥e knoew of no reason why the cases inquired about in
your letter should not be entered upon the records of the Tex-
as Prison System, 1in accordance with the terms and provigions
‘of the judgment of sentence pronounced by the court in each
' case, unless the same should be void because not being *ocumu-
lative® with the punishment of the subsequent conviction, as

required by Article 779, Code of Criminal Procedure, rather
than ®concurrent®,
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It 1s true Article 979, Code of Criminal Proced-
ure, provides for the revocation of a suspended sentence
and states that when a sentence 1is revoked "the court
shall pronounce sentence upon the original judgment of
conviction and shall cumnlate the punishment of the first
with the punisiment of any subsequent conviction or con-
victions, * The failure, however, on the part of the
court to comply with the terms and provisions of this
statute, as was done in the cases in question, and sen-
tence the defendants to the penitentiary for a term of
years different from that prescribed by statute does not
render the judgment of sentence void. The judgments of
sentence in question may have becn erroneous in this re-

spect, but it does not follow they were, for that reasgon,
void.

The Supreme Court of Texas in the case of Clay-

ton v. Hurt, 88 Tex. 598, 382 B. W. aw’ in an Op:lnio'n .by
Justice Denman, stated:

"Yhen & court of gemeral jurisdiction,
in the exercise of its ordinary Judicial
functions, renders a judgment in a cause
in which it has Jurisdiction over the per-
son of the defendant and the subject mat-
ter of the controversy, such judgment is
never void, no matter how erronecus it may
appear, from the face of the records or
otherwise, to be,*

Had the court in each of the cases in question com-
plied with Article 779, Code of Criminal Procedure, and cumu-
lated the punishment of the first conviction with that of
the second, it would have added greatly to the punislment of
each conviction. Therefore, we think the effect of the act-
ion of the courts in waking the sentence in the first convict-
ion rum concurrent with the sentence in the subsequent con-
viction was tc sentence each of the sald convicts for a short-

er term and give each of them less punishment than the law
prescribes.

In this connection we gquote the rule as stated in
Corpus Juris, Vol, 29, page 611

"A gentence for a shorter toerm or less
punisiment than the law prescribes for the
offense for which the prisoner was conviocted
18 erroneous but not void, and affords no
grounds for discharge on habeas corpus, ¥
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We have been unable to £ind any case decided by
our Texas courts in which judgment of sentence has been
questioned because of belng insufficient. However, we
do find numerous cases decided by courts of other
states in which the ruie as above stated in Corpus
Juris has becn followeds

You are thercfore advised that the judgment of
sentence in the two cases mentioned in your letter are
not void and cach case should be entered upon the records
of the Texas Prison System in strict accordance with the
sentence pronounced by the court in each case.

Yours very truly
ATTORNEY GENERAL OF TEXAS

B 7.
’ Tom D. Rowell
Agslstant

TDRsFL
APPROVED ¢

>7k4~vumh__;

ATTURNEY GENERAL OF TEXAS




