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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

proRn Y SENERAL June 13, 1939

Honorable R. I. Bledsoe
County Attorney
Presidio County

Varfe, Texas

Desy Sir; ' Cpinion Ko. 0-64%
Ret (1) Doem Artd

emended, v.rnonin nnatat-
ed Civil

ths owner be reguir-
pelled to pay, as
ditfon of such redemp-
oR, Lo the purchaser at:

h 3fx foreoclosure sale,
ount of delinguent in-
Bt on state school land
which the purchaser paid

to the state during the two
year redemption pericd to
proteot such lend from for-
feiture?

Yo etter, presenting for the cpinlion of this
departrent the twe questicne ebove stated, hee received cur
careful consideration, decause we recognire their greast im-
portance not only to the owner of land seeking to redeem his
property fram tax sales, but to the State of Texes as well
in 1tes effort to errootfvoly ocollect its tax revenues through
the medium of euch tex sales. If Artiole Y284a and Artiocle
7284b, Vernonts Annctated Civil Statutes, govern the redemp-
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tion rights of the owner, he is required to pay to the
purchaser at the tax sale double the amocunt paid by such
purchaser, but 1f, on the other hand, Artiole 72883, as
amanded, Vernon's Annotated Civil Statutes, is the con-
trolling statute in such cases, then the owner has the
lesser burden of paylng to the purchaser at such tax

sale only the amount of money paid by such purchaser
plus 10% of such total 4if within the first year of the
redemption period, and 20£ 1f within the second year of
the redemption period; and, as regerds the revenues of
the State, you point cut in oconnesction with your second
inguiry the extreme reluctance of possible purchasers

to bid in property offered at foreclosure siale for atate,
county and school district taxes for fear that during the
redemption period the state school land involved will be
forfeited for non-payment of delinquent interest thereon
due the State, or that upon payment of such interest dur-
ing such redemption period to protect the property from
forfefture, the amount of suoh payments will be lost by
the owner tendering only the amount of money set out in
the redemption stetutes.

The constitutional and statutory provisions
originally designed to protect property owners from tax
fales by affording them redemption rights proved entirely
inadequate for this purpose, and the constructicn and lim-
itations placed thercon dy ocur courts worked such unrea-
sonable éiscriminations and inequalities upon the tax pay-
er that certain amendemtns to the applicable constitution-
al and statutory provisions became necessary.

- Article VIII, Section 13, Constitution of Texas,
prior to its amsnédment November 8, 1932, provided as fol-
lows:

"pProvision:shall be made by the
first lLegislature for the speedy sale
of a sufficient portion of eall lands
and other property for the taxes due
thereon, and every year thereafter for
the sale of (a) all lends and other
proparty, upon which the taxes have not
been pald, and the deed of conveyance
to the purchager for all lands and other -
property thus sold shall be held to vest
e good and perfeot title inm the purchaser
thersof, subject to be impeached only for
actual fraud provided that the former
owner shall, within two years from date



Honorsble R. I. Bledsce, June 13, 1939, Page 3

of purohaser's deed, have the right
to redeem the land upon the payment
of doudle the amount of money paid .
for the land.®

In regard to the redemption of property from tax
sales, the statute declaratory of the foregoing constitu-
tional provisions was Article 7283, Revised Civil Statutes,
1925, whioh provides as follows:

*The owner of real estate sold
for the payment of taxes, or his
heirs or estigns or legal representa-
tives, may, within two years from the
date of sale redeem the astate scld bdy
paylng or tendering to the purchaser,
his heirs or legsl representatives,
double the amount of money paid for
the lé&nd.*

The foregoing constitutional and ststutory provi-
sions were construed by our courts to apply only to sum-
mary eales made by tax collectors from the tex rolls, and
not to sales made under foreclosure of tax liens by court
Judguents. MNoreover, Article 7283, Revised Clvil Statutes,
above quoted, was construed to apply only to sales for taxes
due the state, counties, and cities, and not to school dis-
triots or other taxing distriots created under the lawe of
the “tate. City of San Antonio, vs. Berry, 92 Tex. 319, 48
S.¥. 4963 Collins, et al. vs, Ferguscn, et al,, 22 Tex.
Civ. App. 532, 56 S.%. 285; Brown vs. Fidelity Investment
Company, 280 S.W. 567.

To oprreoct these conditions the Leglislature, in
1927, enacted Articles 7284a and 7284b, Vernon's Annotated
Clvil Ssatutes, whioch provide, respectively, as follows:

"vhenever land is sold under & de-~
cree and-judgment of Court for taxes
levied by or for any distrioct opganized
under the laws of the State of Texas .
with sauthority to levy and ¢ollect taxes,
the owner of such property, or any one
having an interest therein, shall have
the right to redcem the same at any time
within two years fram the date of such
szle upon payment of doubls the amount
paid by the Purchasser at suoh sale; pro-
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vided, that the pgrchaser at such fore-
olosure sale, and his assigne, shall not
be entitled to the possession of the prop-
erty sold for taxes until the expiration
of two ysars from the date of suoh sale."

"Yhenever land is scld unpnder a de-
cree and judgment of court for texes
levied by or for the Etate, or by or for
any County within the Sta.e, the owner
of such property, or any one having an
interc¢st therein, shall have the right
to redeem the same at any time within
two years fram the date of such sale up-
on payment of docuble the amount peid by
the purchaser at such sale; provided
that the purchaser at suoh foreolosure
sale, and his assigns, shall not be en-
titlad to the possosa{on of the property
sold for texes until the sxpiration of
two years fram the date of such sale.”

Thereaftsr, on November 8, 1932, en amendment to
Article VIII, Seotion 13, Constitution of Texas, became er-
fective to provide as rollous:

. "Provision shall be made by the
first Legislature for the speedy sale,
without the neocessity of a suit ia Court,
of a sufficient portion of all lands and
other property for the taxes due thereon,
and every year thereafter for the sale in
1ike manner of a2ll lands and other prop-
erty upon whioh the taxes have not been
paid; and the deed of conveyances to the
purchasser for all leands and other proper-
ty thus =014 shall be held to vest a good
and perfect title in the purchaser thers-
of, subject to be impeached only for ac-
tual fraud; provided, that the former
owner shall within two yecars from date of
the filing for record of the Purchaser's
Deed have the right to redeen.ths land ¢
on the following basis:

w(1) ¥ithin the first year of the
redemption period uppn the payment of
the amount of money paid for the land,
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including One (¢1.00) Dollar Tax Deed
Recording Fee &nd all taxes, penelties,
interest and costs paid plus not exceed-
ing twenty-rive (254) percent of the ak-
gregate total;

*(2) within the last yesar of the re-
demption period upon the payment of the
amount of money paid for the land, in-
‘¢luding Cne (£1.00) Dollar Tex Deed Re-
cording Fee and all taxes, penalties,
interest and costs paid plus not exceed-
ing fifty (50%) per ocent of the aggre-~
gate total. (Sec. 13, Art. 8, adopted
election Rov, 8, 1938 "

In Opinion No. 0-46 by this department under
date of January 7, 1939, to Honorable Norrls Rolston,
County Attorney of Titua County, it was held that the
foregoing constitutional provis{on was not self-executing
but merely directed the lLegislaturs to put certesin laws
into effect, end that the legislature had not complied
with the mandate thereof to the effect that nroviegions
should be made for the speedy sele, without the necessity
of a suit in court, of lands for tazes thereon. However,
inasmuch as the tax eales upon which your imquiries turn
involve sales made under a decree and judgment of court
for state, county, end common.school district taxes
rather than summary sales, we are not concerned with this
question, but rather with the redemption features of this
amendment.

It 1& our thought that the Legislature camplied
with the redemption provisions of this constitutional
amendment by the amendment in 1933 of Article 7283, Re-
viged Civil Statutes, as follows:

"The owner of the real estate
scld for Lhe payment of taxes, or
his heirs or assigns or legal repre-
sentatives, may, within two (2)
years after the date of filing for
record of the purchasers deed, heve .
the right to redeem the land on the
following basis:

#{1) Within the first year of
the redemption period upon the pay-
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ment of the amocunt of money pald for
the land, inoluding Cne Dollar ($1.00)
tax deed recording fee and allitaxes,
penalties, intereat and occsts thereaf-
ter paid thereon plus ten per cent
(104€) of the aggregate total.

*(2) ¥ithin the last year of the
redemption period upon the payment of
the smount of money paid for the land,
inoluding Cne Dollar (£1.00) tax deed

- recording fee and all taxes, penalties,
interest end costs thereafter paid
thereon plus twenty per cent (20%) of
the aggregate total, .

"Provided, that, subject to the
owner's right to redeem as aforesaid,
any lien holder or party interested
may within the time above specified re-
deem said property under the same pro-
visions.

- "Sec. 2. Thls dct 1s intended to
apply to and govern the amount neces-
sary to be paid for redemption from all
State, County, municipal and/or district
tax sales of real e3tate heretofore or
herearfter made regardless of the legal
method used in making such seles.

"Sec. 3. In addition to redeeming
- direct fram the purchaser, redemption
may also be made as provided in Articles
7284 and 7285 of the Revised Civil sStat-
utes of Texas of 1925. (As amended Acts
1933, 43rd Leg., 18t C.S., P. 91, ch,
31. Seo0.: 1.)"

¥e wish to strecs the language of Section 2 of
the foregoing amendment to Article 7283, Revieed Civil
Statutes, applying the terms and conditions thereof to
district tax sales of real estate as well as state, county,
and munioipal tax sales, and also embracing all tax séles,
regardless of the legal methods used in making such sales.
ve think this languaze was designed to and dces, in faoct,
correot in all things the limited construction placed upon
Article 7283, Revised Civil Statutes, before this amendment,
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to the effeot that same 4id not apply to sales made under
foreclosure of tax liens by court judgment, but only to
summary sales, and, further, that tax sales by school dis-
tricts and other texing distriots were not embraced with-
in the soops of such Article, but only taxes sales for
state, county, and city taxes. This being the latest ex-
pression of the Leglslature upon the subject, and being a
full, complete and edequate statute upon the subjeoct of
tax redemptiong, and in eccordance with the constitutional
mandate, it would seem to us that under principles of stat-
utory construction too well established t¢0 require the ci-
tation of authorities, Artiocles 7284a and 7884b, Vernon's
Annotated Civil Statutes, would be thereby inpliedly re=-
poealed, and Article 7283, as amended in 1933, would be the
controlling statute upon the subject. This conclusion is
atrengthened by the emergency clauss of the Aot esmendatory
of Article 7283, Revised Civil Statutes, This clause re~
cites that "the fact that the cost of redeeming land sold
for taxes is 1004 profit to the purchaser, and the Cohsti-
tution now authorizes the lLeglslature to reduce it, end
the faot that it ought to be reduced spesdily for a long
needed release to the property owner, creates an emergency,”
ete. .

But we find that your first question is no longer
an open one in Texas, but is foreclosed by the caee 6f Hink-
son vs., Lorenzo Independent School District, 109 &.v. (24)
1008, Here this decision turned, in part, upon the valid-
ity of a decree and Jjudgment foreclosing s tax lien for
certain independent school district taxes, and provided that
the sale thereunder should dbe sudbjeot "to the rights of ths
owner, or anyone having en intereet in the land tc recdeem
it at any time within two years from the date of the sule
upon payment of double the amount paid by the purchasser at
the sale."™ These provisions were in keeping with the terms
of Article 7284a, Revised Civil Statutes, 1923, but appel-
lant ocontended that the Judgment should have decreed to him
the right to redeem his land under the provisionz of Artiole
7283, as amended by the Forty-third Leglslature in 1933.

Upon this question the court spoke as follows:

"%e cannot accede to this conten- -
‘tion. The old article 7283 was a part
of section 19 of the Act of 1876, c.
152, p. 259, which dealt with sales of
l2nd for taxes dy the tax collectors
under summary process, and had no refer-
ence to sales made under judgments of

15%
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foreclosure of tax liens, Moreover,

that aot, like all others prior to the
enactment of artiole 7284a in 1927, hed
refersnce to sales for taxes due the state
cbunties, and oities. None of them had

anw 'l‘f.'hnnﬂ. dnm mn Pam saa 4ha matéban ~F
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redenmption 1s oonocerned, to seles of real
estate under foreclosure of tgx liens owing
to school and other distriots oresated under
the laws of the state. The constitutional
provision for such redemption, artiocle 8, N
section 18, apprlied only to summary sales
made bdy tax collectors from the tax rolls
aod not to sales made under foreclosure of
tex liens by court judgments. City of San
Antonio v. Bexrry, 92 Tex. 319, 48 S.¥. 4’96'
Collins et al. v. Ferguson et al. 2 Tex.
Civ. App. 532, 56 S.%W. 225. Thero is noth-

. ing in the late amendments of elthe

: constitution or the statutes, artIEIo Vﬁbs

which would Indicate an inteantion to ex-
tend thelr AEEIIcaLIon.E (Underscoring ours.}

In the face of pection 2 of Artiole 7283, as
amended, Revised Clvil Statutes, specifioally onlarging the
scope and appliortion of this redemption statute, we cannot
sse how the court reached its conclusion that nothing is
found in either the Constitution or such statute, Article
7283, to extend thelir application. Ve have heretofore ex-
pressed our views upcn the sffeot of this amendment, bdbut
these observations cannot stand before this decision where
the question at issus was squardly presented and decided.
The judioiadl department has spoken upon this question, and
it $8 beyond the province or desire of thia department to
disturd such holding.

By your seoond qneation you desire to be advised if
an cwner of land, sold under Jjudgment and decree of foreclosure
for state, oounty and gchool district taxee, could, upon re-
deeming guch land in the mode and menner provided by the
statute above discussed, be required to reimburse the purcheser
at such tax ssle for auoh sum 0Of money as »eid purchaser might
be campelled to pay for delinquent interest on state achool
lands to prevent forfelture therecf,

That a purchaser of encumberod property or a pur-
chager at an exeoution or Judicial sele is entitled to protsot
his interest thereby acquired by peying taxes, charges, encum-
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brances, liens eto. and beocme subrogated to the lien securing
such taxes and oharges eto. is undoudted law in this State.

The osse Meador v. Vegner, 70 S. ¥. (2) 794, is the only case
which we have found extending this equitable dootrine of sub-
rogation to the payment of delinquent interest on school dands,
such a s involved in the instant question, In this case, the
El Pasc Court of Civil Appesls heléd that where the purchaser

of State School land under en invalid foreclosurs of a mort-
gare, paid to the State certaln delinquent State interest on
said lands, in evident good faith, to protect his ¢title, such
purchasger, upon the owner rocovaring title and possession of
said land in a suit brought for the purpose, wae entitled to
invoke the squitable principle of subrogation and thersby
becone sudbrogated to the lien of the State for delinquent
interest, to the sxtent and amount paid by such purchaser, But
we think A1t significamt that the Court of Civil Appeals feound
exrror in the judgment of the trial court requiring the owner
of the land as a oondition of having title adjudged in him,

to immediately pay intc the registry of the court, for the ben-
efit and reimbursement of the purchaser, e certein sum iaclud-
ing this delinquent interest on school lands, expended by suid
purchaser whlle he held the property. This holding was upon
the theory that this purchaser "simply hed s lien upon the

lend to secure the disbursements made by hinm."

Under this authority we are oonstreineé to hold that
en owner of land scld under -judgment and decree of court for
the taxes in questicn, could not be required, as a condition or
pre-requisite to the redemption of such lend, to pay or reime
burse the purchaser at such sale for delimquent interest on
school 1ands paid Dy him to the State to protect such lends
from forfeiture during the redemption period. Cn the contrary.
the owner would be entitled to effect a full and ¢omplete re-~
demption by following the letter of the governing redemption
at;tute. disoussed above, paylng only the amount thereln re-
quired,

But the purchaser at a tax sale is not remediless for
equity will not stand by to ses the owner unjustly enriched by
his own delinquency. For while the owner may reacquire bhis
property by complying with the conditions and paying the amount
set forth in the ap-licable redemption statute, nevertheless
suoch land will return to him oharged with the steate's lien for
delinquent interest on such land. To this lien the purochaser
at teax sale has becoms subrogated by virtue of his payment of
such interest to the State, not as a mere volunteer dus to
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protect his interest ia the land during the redemption period,

and this lien is sudject to enforcement through the proper
Judioial ohannels, »e

' Thanking you for your helpful suggestions upoa $ths
qusstions spubmitted, we are

Yours very truly

ATT OENERAL CF TEEAB
(81gnbd) \
By Pat N. Nefr, Jr,
Assistant
APFROVED JUL 6, L
(atened) W
'l [ ] Or.
FIRET ASBISTANT
ATTORNEY QENERAL
PENIN . APPROVED
opinion
committes
o By RWY

chalrman




