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Eon. Robert ¥. Cherry )
County Attorney
BuSoue County

Yeridlan, Texas

Dear 8ir:

Opinim Ho. 0-6635
Beg l‘m al]mble to th

Y ttorney of the opportunity to
dodus’h, hi comnisaims?

2718 the county 1isble to the
county attorney for the commiesions
oyided by law upon money sollected
through the efforts of sush eounty at-
torney from a defaulting county treas-
urexr, such collecticn being made with
out filing suit for sate?
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4. Is the county attarney entitl-
ed to any fee upon conviotion or plea
of guilty to a misdemeanor in the coun-
ty dourt where the sentencs lmposed is
confinenent in Jall for s period of
time without fine and where no fine or
costs are actually pnid by the defend-
ant?

5. Does the Conmissgioners® Court
‘have ths legal power and authority to
allow each of the oocunty comminsioners
a sux of money, for instance $20.00 pexr
month, for txlrnling and other expenses,
such sum to be allowed to sach sommis-
sioner regardless of whether he aot
apends such amount for expenses or

or his agtual oxpmu exceed such sunm?

6. Ia it the dnt:'or the county
attorney to bdring sult or institute
other proecedings o 90lleot the
provided by articls 5897 of the R-vinoﬂ

" Givil Statutes as amendsd when mn offi-
".o6r ‘shall have failed to rile his annutl
sworn statement of fees, comnisaicons
* eand oompensaticns earned, as provided
by ssid articlet”

¥e will take thess up in the order in
which they are submitted snd disouss than.aa. at
& tine,

" Artiole 355 of Verncn's Annotated
Texas Statutes {olvil) provides as followst

*Whenever a distriot or a sounty
. attorney has collsoted money for the
state or sany ecounty, hes shall within
thirty days after redeiving the sams
pey it into the statéd or ths county to
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which it belongs after dedueting there-~
Iram and retaining the commissions al-
lowed him thereon by law, such distriet
or county attorney shall be entitled to
ten per cent commwission an the first
thousand dollars collected by him in any
one case for the state or county from
any individual or company and five per
cent on all sums over one thousand &ol~
lars, to be retained out of the money
when collected, and he shall also be
entitled to retain the same commiassfion
on all oollestions made for the state
or any couuty.”

Under this article, a scunty attorney
is entitled to the commission therein speoified
for money collected dy him in a suit against the
tax collector for shortage in his ascount with
the state, Do not get this artiole oconfused with
Article 950 of the Code of Criminal Procedure.-
It is our opinion that the oounty attorney is
entitled to the sommissions provided by Article
3535 of the Reviped Civil Statutes, which is ten
per cent on any amount up to and ineluding one
thougsand dollars colleoted and five per cent on
all sums over one thousané dollars,

_ In answer to question No, 2, we would
say, that while it is true that the Commissioners’
Court has the power to smpley attorneys to assist
the county attcrney in the prosecution of its
olaimg and suits and to pay for such services out
of county funds, this does not mean that the Com-
missioners! Couwrt has the power to deprive the
county attorney of his rightful authority, nor
does it mean, that merely because a person against
whom a judgment is taken, as in a tax sult, sees
Tit to pay the money directly to the county treas-
urer, that the county ettarney is not entitled
to his commissions. It is our opinion that the
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Commissioners’t Court has the right to order the
piyoent of such part of the funds £s are right-
fully due to the county attorney, to such cowunty
attorney. In support of our opinion in regard

to this question, No. 2, we cite you to Tex. Jur.,
Vol. 11, p. 575,

In answer to your question No. 3, sub-
nitted tc us, we again refer you to Article 335
of the Revised Civil Statutes, as hersinbefore
set forth and which you have so thoroughly dis- .
cusased in the brief which you submitted to this
department along with your request for opinions,

It is not necesasary that the sult be
filed in order for the county attorney to be en-
titled to the commisaions provided, and it is our
opinion that whan the sounty attorney has somplied
with or met-the requirements of Article 388 and
Artiole 335, which may be done either by finng
suit or instituting suech other procesdings as
necessary, and money is cclleoted as result of
the efforts made by the county attornsy, through
the proceedings instituted by such oounty attore
ney, that he 1s entitled to the cammissiocns pro~
vided by thess statutes, sand this is true even
though the money is astually paid %o the county
treasursr or to the Canmissionerst Uourt, O
holding in this regard is supported by Terrell
v. Green, 31 S.W, 631, in whisoh the sourt holds
that where the county attorney has tendered his
gervices as required by Article 359, he is en~-
titled to his gommisaions even though such ser-
vices weres refused, and the county is liable for

yment to him of the ¢ommlissions provided by
w, See also 16 Tex. Jur., p. 404,

In answer to your question No. 4, we
will etate that this department has repeatedly
held that the oounty attorney is not entitled to
any fee upon convioction or plea of gullty to a



208

Hon. Robert ¥. Cherry, April 26, 1939, Page 5

misdemeanor in the county court where the sen-
tence imposed is confinement in Jall for & period
of time without fine and where no fine or cost

are actually paid by the defendant. Under Artiocle
1061 of the Code of Criminal Procedure of Texas
you will find that the fee provided for the dis-
trict and county attorney is to be taxed against
the defendant. However, we find no providion of
law in the statutes or elsewhere which would en-
title the c¢ounty attorney to any fee for convie-
tion in the county court where the sentence imposed
is punishment by confinement in Jall, It is,
therefore, our opinion, as heretofore held by

this department, that the county atyerney is not
entitled to any fee upon conviction or plea of
guilty to a misdemeanor in the county court where
the seéntence imposed is confinement in jail for

a pariod of time without fine and where no fine’

or costs are aotnally paild by the detenﬂant.

In answer to your question No. 5, it

is our opinion that there 1s no statutory authori-
ty for the Commissioners® Court to allow any sums
of money to its members for expenses, As stated
in your brief submitted to us, it would certeinly
seem that the Commissioners' Court 40es not have
the power to allow its members any amount of money
in addition to the salary prescribed by law.

In answer to your question Ho. 6, we
refer you to Artiole 3897, as amended, of the Re~
vised Civil Statutes of Texas., This article reads
as follows:

"Each dietriet, county and pre-
oinct officer, at the close of each
fiscal year (December 31st) shall make
to the distriet court of the county in
which he resides a sworn statement, in

triplicate, (on forms designed and ap-
proved by the state auditor) a copy of
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wiiieh steverent shall be forwarded to
thie sL:1Le auditor by the clerk of the
district court of sald county within
thirty days after the same has been fil-
ed in his office, und one copy to be
filed with the county auditor, if any;
clherwise said copy shall be filed with
the Commissioners' Court. Sald report
shall show the amount of all fees, cou-
missions and oompsnsation whatevcr earned
by said officer during the fiscal year;
and secondly, shall show the amount of
fees, commissions and compensation ¢ol-
1ected by him during the fiscal yearj
thirdly, sald report shall contain an

- {temlzed statement of all fees, ecoumig~
sions and compensation emrned during the
fisocal year whioh were not collected,
together with the name of the party owing
sald fees, commissions and comppnsation.
Sald report shall be filed not later
than February lst following the elose
of the fiscal year end for each day

- after sajd date that sald report rmi.na
not filed, sald officer shall be liable
to a pem.ity of twanty~five dollars,
whioch may be recovered by the county in
a suit brought for aush purposes, and
in addition said officer shall be aub-
Jeot Lo removal from offioce.™

: In construing this arsicle it is ocur
opinion that the county attorney is required to
file guit to recover the penalty provided by sush
article when ordered to do so by the QCommiasion-

ers' Court.

Trusting that this satisfactorily
answers your inquiry, we are
“Yours very truly
ATTORKREY GENERAYL OF TIXAS

oy Frelf (&, Chovudll

FCOsiomb ¥red ¢. Chandler

o Assistant
AP 43}

ATTORNEY GENFRAL OF TEXAS



