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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
FERALD G. MANN
prresHaY SERERAL ¥ay B, 1939
Honorable Tom L. Beauchemp s

Sscretary of State s
Austin, Texas ,

Dear 8ir: , Fo X\ Welmaker

‘ Appareatly, it
oot gas from bhe gas £1eld and P4 tranpports
it ¢ - gates \of & few southwest Texas
‘ ' ' b s9lld to the Texas Ges Dis-
‘separate sorporate entity,
’ srporation is e in
nh c by distributing this gu to
sustome n these townse, dApparently the
o tomer of the Texas Gas Utilities sm-
pany s the Texas Gas Distribvuting Company
tm the gas at ths oity gates. This orriao
gugnives that the Texas Gas Utilities
¥ sulyiect to regulation dy the Railrcad Com-
\&isricn under the provisions of Artieoles 6050
07 605% dbut there exists & sericus doubt in our
minds as to whethsr this corporation is a public
utility within the meaning of Article 7084, sub~
division (D) and entitled to a dedustion 1n its
* tax of sevaeral hundred dollars by reason of its
notes, bonde and debentures maturing one year or
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more from date of issue. For your convenience
in determining the lssues at hand, we are here-
with handing to you a copy of the offlce memo-
randum containing the signed ruling of Secretary
of State Jene Y. McCallum that suoh gas pipe

l1inaes are not pohlic.utilities, We are also

e i, B W AL W N e, e W s O e e v W S & S e

herswith enclosing our correspondence with this
corporation and its attorneys going into the
facts of the case; when you have completed your
research upon this question we would thank you
to return our gorrespondence file with this
corporation. \

"We would therefore apprsciate your consideration
and opinion upon the re;lowingdngation:_

under subdivision (D) of Article 7084, or. .
under subdivision (A} of Article 7084, for the
purposes of ascertaining the franchise tax due -
by them?" . . ' S PR

Article 7084 R. C. S., 1928, as apended, FFovides in

“Are we to olasaitI ?aijpibc‘linncohpnnias

'f part as followss : :

*(D)  Except as provided in preceding Clausea
(B) andf(cf all public utility corporations;:.-

. whioch shall include every such ocorporatien:en-
gaged solely in the business of a public .utility
whose rates or service is regulated, or subjeot
to regulation in whole or in part, by law, shall

‘pay a franchise tax as provided inm this Act, ex-
oept the same shall be based on: that.proportion
of the issued and outstanding capital stook, sur-
plus, and undivided profits, which the gross re-
ceipts of the business of said corporation done
in this Btate bears to its total gross receipts,
instead of the gross assets; and in lieu of the
rate hereindbefore prescribed sald tax shall be
computed as £0110WB:ceceaea™

On April 14, 1930, Jane Y. McCallum, then Secretary
of State, made the following departmental ruling:
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*"There ar: numerous decisions of wvarious

courts holding certain enterprises to be

public utilities and t'ere are several .

statutory provisions defining ocertain busi-

nesses as public utilities, which are in the

nature of mere police regulations or whicsh

have to do with condemnation proceedings of

private property for publlic use or which in-

volve the valldity of a tax to support a

public use. As pointed out on Pags 5357 of 282 .

U. 8. Reports, the Legislature may levy a tax

for any purposs in whioh the State uaying:go. )

which practioally ocovers the fleld of dual

endeavor. Thess cagsep, it was shown, ere not -

authoritative for the purpose of determining
hether a partiocular business is in faot a
publiec ntility in the atrict and true. sense

.of the word so as to Jjustlify the lLexislatur

n gontrolling its rates and servioe. 1o

tter class of cases the Supreme Court of -
tEo §§§te§ States Eas §aol§i§§ §§§t_jmnn_n:_

egislative declaration as to what is a pudblioe

“This departmeunt therefore adopts the construo-
tion which is suggested in the opinion of the -
Supreme Court of the United States referred to,
“that. 'public utility corporations', as used in
House Bill 12, include only those oorporations
‘whioch are in faot publio utility corporatioss
and engaged sclely in business as such, only

if their service or rates are subjeot to regula«
.tion by law, other than for mere purposes of :
police regulation, and that any eorporation whigh
cannot clearly estadblish itself ¢0 be within this
class will be held to come within Paragraph (A)
a8 a private business corporation,

"The following clasces of corporation are not
recognized as public utilitlesi...cess’

“10. Gas pipe lines. QGas pipe lines, we are

\
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advised, are not common carriers beccause 4in
practice it is impossible to provide plac
of storage for gas.” :

Articles €050, 6051, 6052, and 6053, R. C. S., 19285,
amended, classify the various kinds of business engaged in
osducing, transporting, delivering, and selling naturel gas
the public for domestic or other use, and declares each to
e "gas utility"™, "publio utility" or "utility", affected
th the public interest, and subjeot to the regulation and
atrol of the Railroed Commission. Every such gas utility
required to keep "bwoks, accounts, papers, records, re-
ipts, vouchers, and other data required by the Jommission,” .
. an office in Texas, Osas pipe lines engaged in producing,

: ying, transporting, delivering, or otherwise dealing in

»

tural gas are each deoclared to be a public utility, af- -

wted with the publie interest, and in neture and according -
' the estadlished mothod of conducting same a monopely, end .,
bjeot in respect to all-their holdings pertaining to the - T
18 business and in-all reletions to the public, and in respect.

» their producing, transporting, receiving and &istriduting ~
10tilities, (0 the full and complete control anéd supervision

: the Rallroad Commission. Authority is also glven the Gom~

{ssion to fix, establish, and enforce a reasonable rate which

{pe lines may charge for gas delivered at the aity gate to

wther distriduting company or municlpality; to fix a
jasonadle-rate for esas so0ld and delivered by pipes lines or

ther distributing companies to the pudlie for domestie or.

ther use; and to.fix and establiah a fair and equitable

ivision of the proceeds of the sale of naturel gas between
he~produocing or transporting companies and the companies

{striduting or selling 1t to the ultimate consumer. State

« Public Service Corporation . of Texas (T. C. A. 19358) 88 S, W, -

2) €27, See also, State v. lLone Star Gas Company (T. C. A.,

935) 86 5. ¥, (2) 484, -

We recognize the doctrine cited by the Secretary of
tate that a legislative declaration that a partiocular business .
s & public utility or affectad with a public interest is not
egessarily binding upon the court in ell instances, yet suoh
. declaration is entitled to seérious consideration. In this
articulsr instance it would appear that the courts have ac~-
epted the legiclative classification and treated such corpora~
Jdons as if they were in fact public utilities., See also
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Railroad Commission v. Humble 01l and Refining Company {(T. C. A,

1976, “rit granted) 1&1 S. ¥. (2) 614. The Supreme Court of

Texas refused a writ of error in the Lone Star case, and it

was finally passed upcan by the Supreme Court of the United

States in Lone Star Gas Company v. Stote of Texas, (1938) 304

U. S. 224, 58 S, Ct. Rep. B8B83, The Supreme Court d1d not

gquestion the status of such corpanies or the right of the state

to regulate thelir retes, but the case wns reversed upon the

ground that the rate which hed been set was unreasonable, in

that it 434 not take into consideration the over-all evidence.

This cese has egain been passed upon by the Court of Civil

Appeals in State of Texaa v. Lone Star Gas Company, not yet

reporfed. That court, in oomplying with the mandats from the

Supreme Court that it continue with further proosedings not A
inconsistent with its opinion, has again upheld the action
of the Railroad Commission in setting the rste’to be charged -
for gas at the city gate. : -

Jt was held in Gulf States Utilities Company v.
State (T. C. A., 1932) 46 S, W. {2) 1018, that & compaay en-
gaged in the manufacture and supply of ice to the public was
not & publie utility within our franchise tax statuts, there .
being no statute defining it as such, and not being in faot
engaged in that type of business., Judgs Blair, in writing
the opinion of the court, stated: -

“Passing to & consideration of subdivision

(&}, supra, of the Franchise Tax Aot of 1930

we £ind that it neither expressly nor 1@1105.1:
inoludes or classifies for taxing purposes pri-
vate corporations engeged in the manufacture
and sale of i1ce to the public in Texas as ‘pud-
110 utility corporations.,' Under the la

of subdivision (4) only *public utility corpora-
tions, which shall include every such corpora-
tion engaged solely in the business of & public
utility whose rates or service is regnlated, or
sub ject to regulation, in whole or in part, by
law,' are included. It is mapnifest from thias-
language that the Laegislature did not intend

to include within the statute any ocorporation
which it had not theretofore, or might there-
after, declars to be 'by lew' a public utility
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corporation or business. The phrase ‘every
such corporation' is negessarily limited to
Tall puﬁlic ut1lity corgorations' declared
to be such 'bv law', whioch means, as applied
here, by a le‘lslatlve snactment, If the
anguage may be regarded as of doubtful
meaning in this regard, then we think that
such construction 1s manifestly the intention
of the Legislature from its long-continued
poliocy of epaoting from time to time declara-
tory statutes, dsolaring businesses or enter-
prises to be public utilitieas, or to be af-
feoted with the publio interest, and in sudb-
Jeoting them to some sort of pudlisc regula-
tion or control., And sspecially has this
been the practice of the Legislature with
respsct to businesaes or enterprises whioh

' were deemed to have by growth and by publie
need and use boooma public naoossitioa or
utilities, Thie -tentio- 14 her mani.-
fosn and ’
Teo!
ute enaste r the

ature ntendod to 1eavo to these officers.
and departments of govermment the iatricate
legal matters of determining what dusinesses
ere public utility businesses,’ or what aor- -
porations are public utility oorporntton

or of determining the matter of what publio
utility corporations' rates or service are
sub jeot to regulation. It is well settled
that the forum for declaring a bdbusiness to
be arffected with the publie interest, and
for subjecting its rates or service to regu-
lation, is in the first instanoe the legis-
lature, and, until the legislaturs has aoted,
we &0 not think administrative ofricials or
departments of governwesit can determine the
questions. 1 Thompsoa on Oorporations {34
Ed.) pe 1706ccences"
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This reasoning i1s equally sound and is eguelly ap-
plicable in determining whether a corporatlon declared to be
s public utility by the Legislature should be so olassified
by the Secretary of State in applying subdivision (D} of
Artiocle 7084 R. C. S., 1925, as amended,

While it is with some reluctance that we disagree
with a8 coatemporaneous coanstruction by your dapartment, we
think that in the light of more recent exprecsions of the
oourt, not availebls when ths ruling was made, that a ges
pipe line soxporstion suoch as desoribed in your letter should
be olassiried as & pudblic utility. . :

_ This depertment is of the opinion that those gas
pipe 1line companies defined in Article 6050 R. C. S,., 19285,
- as pudlic utilities should be classified as public utility
corporations as that term is used in Artiole 7084 (D) R. C. 8.,
1925, as amended, provided, however, their business is %%gu
that of a public utility, 7This rnlins is, of oourse, subjeoct
to. final judiciel .deteraination thet a gas pipe line defined
in Article 6080 is not in.fact a public utility and nmot sudbe
Jeot to regulation.

- , , Very truly yours
| ATTORNEY GENERAL OF TEXAS

By ,é ,W

' Cebil C. Cammack -
Asgistant

OCCtMR )

APFROVED?

ATTORNEY OENERAL gfvr@’é"‘“«v\



