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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GerRALD C. MANN
ATTORWEY SENERAL

May 2, 1939

Hon. J. L. Crosthwait
County Auditor

Dallas County

Dallas, Texas

Dear Sir:

Opinion Ro. O

atloft of Dallas County, Texas, socord-
veding Fedoral census is 325,891,

19 of Article 39)2-s, Reviged cttil Ste-
pads as follows:

9. Provisions of this section
pp y t¢ and control in each county

* state of Texas having a population
in eXxcéss of 190,000 inhabitants, acoording
to the last proceding Felderal census.

2{(a} The commisaloners' court of such
county, et its frirst regular meeting in
January of each calendar ye&r, shall determine
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by order made and entered in the minutes of
sald court, whether the precinct officers of
e:ch county shall be compensated upon a salary
basis as provided for in this section, or
whether they shall recefve as their compensa~
tion such fees of office as mey be earned and
collected by them in the performance of the
dutiey of their offloe, subject to the limita-
tions hereinafter provided; snd it shall be
the duty of the county ¢lerk of each such
county to forwaréd to the Comptroller of Publio
Accounts of the state of Texas, on or before
the 31st day of January, a certified copy of
such order. '

"(b) Where the commissioners' court shall
have determined the precinot officers in sush
county shall be compensated for their servioces,
by the payment of an annual salary, such offi-
cers shall receive such salary in lieu of all
other fees, commissions or compensation which
they would otherwise be authoarized to retain
provided that the provisions of this sub-section
shall not affect the payment of coats in ofivil -
cases by the state but all auoh coats so paid
shall be acoounted for by the officers collect-
ing the same, as they are required under the
provisions of this seetion to acocount for fees,
comnisaions, end costs colleoted from private
parties, '

“(o) The term 'precinot officers' as used
in this section meana Justices of the peace and
constables, ' ,

"Such precinot officers shall continue to
be compensated for thelr services on a fee
basis unti) the commissioners' court shall have
determined otherwise in accordance with the pro-
visions of this seetion.
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"The annual fees that mey be reteined by
any such precinot officer shall be Four Thousand
Dollars each; provided that in counties having
a population in excess of Three “undred and
Fifty-five thousend inhabitants, acoording to
the last preceding or any future Federal census,
such precinct officers may retain not to exceed
Four Thousand, Five HYundred (%4,500.00) Dollars
each,

"All fees or cosmissions earned by such
official ahsll be applied first to the payment
of his deputies, authorized expenses of his
office, and to make up the of such office.

"All fees and commissions over and above
the amount necessary to pay authoriszed expenses
and deputy salaries, and to make up the maximum
compensation above provided for, shall be deemed
excess fees, and &l)l excess fees not permitted
to be retained shall de paid into the general
fund of the county.

"Delinquent feas may be used to defray the
salaries of deputies if current fees are insuffi-
cient for that purpose; they may be used also to
make up the maximum compensation, sxclusive of
excess fees, allowed such offices for the fiscal
year within which fees were earned. Delingquent
fees collected in excess of the amount above pro-
vided for shell be paid dy the offiocer collecting
the same into the general fund of the county.

"Precinet officers, as defined in this Bec-
‘tion, shall be compensated after an order duly
enacted by the oommissioners' court as herein
provided on an annual salary basis from said
officers' salary fund; but salarjes ahall be fixed
by the commissioners' court at 4 reasonable sum
not to exceed Four Thousand (¥4 . Dollers
each; provided that in countles Tng & popula-
tiocn ip excess of Three Hundred and Fifty-five
Thousand inhabitants, according to the last
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preceding or any future Federal census, such
palsries shall be fixed by the comuissioners!
court &t a reesonadle sum not to oxceed Four
Thousand, Five Hundred (§4,500.00) Dollars
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ir which the conmissioners' court determines
to place justices of the peace and constablesa
on & salary basis, seid commissiocnerst' court
shall not be required to place said salaries
in 81l precincts within the county at equal
amounts, but sald oommissioners! court shall
havse discoretion to determine the amount of
salary to be paid to each of said justices of
the peace and to eaoh of sald constables in the
several precincts in said ocounty within the
limitations hereina¥ove set out in ocounties

" where the commissioneras' accurt determines to
place the justices of the peace on a salary
basis the Justice of the peace shall receive
in addition thereto all fees, commissions, or
payments for performing marriage ceremonies
&nd for acting as registrar for the hoard of
vital statistios, end when acting as ex-offiolo
notary public. (As amended in 1937, 45th Leg.,
P 32, Ch., 86, 3ec. 1l)."

In your letter you call our attention to Article
$912e-1, and Section ¢ thereof, which reads as follows:

"Art. 35901l2e-1l. The provisions of this
section shall apply to and control in each
county in the state of Texas having a popula-
tion of, Three Hundred Thousand (§00,000) in-
habitants or more and less than Three Hundred
and FPifty-rive Thousand (355,000) inhabitantw
according to the last preceding Federal census,

"{o) All jystioces of the peace and oon-
stables of such’'counties who are compenssated
on & fee basis as provided by lew ahall be
entitled to retaln annual fees and/or salary
of Forty-five Hundréd Dollars {($4,500.00) each,
provided however, that all fees or commissions
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whether curient or delinqguent which are col-
lected by the incumbent during his tenure

of office shall be epplied firat to the pay-
ment of his deputies, authorized expenses of
kis office and to make up the maximur oonpen-
sation provided for in this subsection, No
such officers shall be entitled to recelive
for any purpose any feesa or commissions that
are collected after he ceasss to hold such
offioce."

It is clearly apparent from a reading of this
article that this article applies to justioces of the
poeace and oconatables of such counties who are oompensated
on & fee basis. This article sets the sum of Four Thou-
sand Five Hundred ($4,500,00) Dollars as the maximum
amount of annual fees and/br salary whioh precinct offi.
cers may retain, These officers must of course ccllect
these fees bdefcre they could retain them, Tess obviously
could never be retained unless they were first earned
and ocllected, The word *retein™ is defined by Webster's
Diotionary as “to hold or to keep."™ It is also clearly
apparent that this article pets the sum of Porty-five
Hupdred Dollars ($4,500,00) as the maximum amount of
fees that a precinet officer may legally retain out of
the legal fees ha aqtually earns and collects, The )
officer while on the fee system would retein such fees
as he legally collected provided the seme did not exceed
“the maximum, ¥or example, if the officer collected feos
of Firty {$50.00) Dollars for one yesr, that would bo
kis annual fees and/or salary.

We understand, however, that Dallas COunty. :
Texes, as provided by law, has placed their precinot offi-
cers upon & galary basis, as provided under Seotion 19 of
Article 3912e, Revised Civil Statutes of Texas, Since
this i3 true, Section (o) of Article 3912e-1l, cited by
you in your letter, vould have no applioation to this
question. Seotion 19 of Artiole 3912e, Fevised c1v11
Statutes of Texaa. would therefore oocatrol.
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You are therefore, respectfully advised that
it is the opinion of this Department that the commission-
ers' court of Dallas County, Texas may set the salaries
of the precinct offlicers of the oounty at & reasonable
sum not to exceed Four Thousand (§4,000.00) Dollars each.

Trusting that this answers your inquiry, we are
Very truly yours
ATTORNEY GENERAL OF TEXAS
By @“‘/9@“"’2

Wm, J. Fanning
Assistant
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