OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
AYTORNEY SENERAL

grid, s7L xay 19, 1959

Honorable James E. kilday, Direetor
kotor Transportation -ivision

hailroad Commissicn of Texas
Austin, Texaa
Desr Sir: Opinion XNc
Re: Y heth nailr ad Compission has

authcrity to re Perxit lio,

5, Bhould prepsrly
Line inthe name of 'Contral

Forwarding, ndon it was issued to
tCentral thereafter, Special Com-
modity Permit isgued in lieu or the Class
B Perxi 3d properly as to neame to

ox'ever, in maekinyg the cor-
snd in fésuing Spocial Coxmodity

erritory to end frox which the operation
aging restrictions cn Permit lNo. 12410

handed us your rilss on the above permrits, from
which we find the followiny facts, tco-wit: On June 27, 1929, Central
Frelght Lin=s, Inc., filed Appiicetion No, $182, ana e veptember 27,
1929, the Hallrosd Commissicn of laxas issued to the sald Central
freight Lines, inc., Class b Permit No, 5182, suthorizing the sald
Central Freight Lines, Iznc., to operate as a Class B .otor carrier
"within the Ltate of 1exas sand substantially within the turritory
as follows: In snd around -aco, iexas, and to and from all other
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incorporated cities within the State of Texas." On March 3, 1932,
Central Forwarding, Inc., filed its application for what we will
¢all a Special Commodities Permit, and on xarch4, 1932, the Rallroad
Commission of Texas 1ssued to the seld Central Forwarding, Inc.,
Special Commodity Carrier Permit No. 12410, authorizing the holder

to operate as a Speclal Commodity Carrier "within the State of Texas
end with the territory as follows: It is especially understood and
agreed thet this permit authorizes the transportation of the follow-
ing commodities only: Livestock, milk, household goods and farm
machinery. PFrom: Waco to all points in Texas and from all points

in Texas to Waco. 01l field equipment: To and from all points in
Texas." On September 14, 1934, the Railroesd Cormission of Texas
igsued tc the said Centrel Forwarding, Inc., corrected Permit No.
12410, in which the Central Forwarding, Inc., was allowed to carry
the same commodities over the same territory, but with the following
restPictions: "The transportation of the following commodities 1is
prohibited from one dealer to another: household goods and farm ma-
chinery; the transportation of oll field equipment is restricted to
that transported to or from actual oll flelds and the carrier is pro-
hibited from transporting same frcm one dealer or refinery to another
d raler or refinery, or from a dealer to & refinery or from & refinery
to a dealer.,” On June 22, 1937, the Railroad Commisaicn of Texas
issued to Central Forwarding, Inc., Special Commodity Cerrier Permit
No. 12410, authorizing operation a8 a special commodlty carrier, as
follows: "It is especially agreed and understoocd that this permit
authorizes the transportation of the fcllowing commodities only:
household goods, used office furniture end equipment, livestock,

milk and farm machinery, from ¥aco to all points in Texas and from
2ll points in Texas to Waco. 0il field egquipment to and from all
points in Texas. The transportation of household goods, used office
fuyniture and equipment and farm machinery, is prohibvited from one
dealer to another dealer. The transportation of oil field equipment
is restricted to that transported to or from actual oil fields end
the carrier is prohibited from transporting same from one dealer or
refinery to another dealer or reflnery, or from a dealer to a refinery
or from a refinery or a desler.”

. You request our opinion "as to whether or not the Com-
mission has authority to change Permit lio. 12410 in order to remove
the restrictions and place the permit in conformity with the original

Class B Permit No. 5182.,"

In connection with your request, Honoreble Tcm P. Scott
of Wwacc, Texas, Attorney for Central Jorwerding, Inc., has submitted
to us a written argument and brief, from which guotations ere taken
88 follows: "The 1931 law provided that those that were then operat-
ing under Clasas B Permits would be entitled to the appropriate kind
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of new certificate. Class o, Permit No. 5182 which was issued
September 27, 1929, should properly have been issued at that time

in the name of Central Forwarding, Inc., but through error it was
1ssued to Central Freight Lines, Inc. Special Commodity Permit

No. 12410 was 1ssued in lieu of Class B Permit No. 5182 and was
issued properly, a8 to nams, to Central Forwarding, Inc. ... Central
Forwarding, Inc., as a matter of lew, was entlitled to Permit No.
12410, issued without any restrictions 1n lieu of Class B Permit

No. 5182. Through an error of the Commission the restriction was
placed in said substitute permit. Central Forwarding, Inc., had

a vested right in the Class B Permit, which through error of the
Railroed Commission was taken away when it {ssued the Permit com-
plying with the law of 1931. The Special Commodity Permit No.

12410 was 1ssued without any notice to anyone and, therefore, we
submit that the Railroad Commission had the right to correct the
misteke as above set out, which was made when issuing same without
giving notice. In other words, if notice is necessary for the correc-
tion of a mistake, it certainly would have been necessary in the first
instance, and if it were not necessary in the flrst instance, it
would follow, as a matter cf law, that it would not be necessary to
correct 2 mistake made when the permits were belng changed in order
to comply with the esmendment of 1931."

We, therefore, construe your question tc be in substance
whether the Commission has authority to summarily change the permit
in the manner mentioned by you.

House Bill No. 654, Chapter 314, page 698, General and
Special Laws of Texas, Forty-first lLegislature, hHegular Session,
1929, placed motor carrlers under the regulation of the Rallroad
Commission of lexas, and divided the same into two classes: The Class
A ¥otor Carriers were what may now be called Common Carrier Motor
Carriers, The Class B Motor Carriers as defined in the 1929 Aot cor-
respond roughly to what are now called Contract Carriers and Special
Commodity Carrisrs., Section 5 of that Aet provides that Class A
permits couldbe sold and transferred. Cectlon 6a of that-Act pro-
hibited the assignment of Class B permita. That Act contalned no
inhibition against the holder of & Cleas A permit also holding a
Cless B permit.

In 1931 the Leglislature enacted more comprehensive statutes
relating to the regulaticn of motor c¢arriers, the same being
Article 911lb, Section 1 to 22, Section 8bb of sald Article $llb pro-
hibits the granting of & permit to operate as a contract carrier to
any person operating as a common carrier. Under Section 5, Certi-
ficates of Convenlence and Necessity authorizing operation as a
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oommon carrier may be tranaferred, but the statute conteins no
provislion for the transfer of eny permit. <Seetion 5 pro-ided for

the 1ssuance of Certificates of Convenience and iiecessity to those
who were lawfully operating under such certificates at the time that .
Article $11b went into effect. However, saild Article 911b contains
no such provision as the one last mentioned with reference to any
type of carrier except the common carrier.

Seotlon éa reads, in part, as follows:

"o motor carrier now operating as a contrect carrier
or that ray hereafter desire to engage in the business of
a ccntract carrier shall 80 operate until it shall have
received a permit from the Commission to engage in such
business and such p:rmit shall not be issued until the ,
spplicant shall have in all things complied with the require-
ments of this Act; nor shall such permit be issued unless
the character of business being done or to be done by the
applicant strictly conforms with the definition of & con-
tract carrier.”

Section 6¢ reads as follows:

"No application for permit shell be granted by the
Cormission until after & hearing nor shall any such per-
mit be granted if the Commission shall be of the opinion
that the proposed operation of eny such contract carrier
will impair the efficlent public service of any author-
ized common carrier or common carriers then adequately
serving the same territory; provided, howevsr, any person
now lawfully operating as a Class "B" operator in this
State who may desire to continue in the business of a
motor carrlier shall file an application for a permit or
certificate under the terms of this Act within thirty (3
days after the effective date hereof and it shall be the
duty of the Cormission to determine such applications
forthwlth and such applicants may, subject to the pro-
visions of this Act and tc the orders, rules, rates and
reguiations of the Commission continue to operate as motor
carriers pending the determination by the Commission of
such application.”

Secction 64, as amended in 1931, reads, in part, as follows:

"The Railroed Commission 1s hereby given authority
to issue upon application to those persons who desire
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stock fesdsturfs, household roods, oil field equipment,
timber when in 1ts natural state, farm machinery end

grain special permits upon such terms, conditions and
restrictions as the Rallroad Commission may deem proper,
and to maie rules and regulations governing such opera-
tions keeping in mind the protection of the hignways
and the safety of the traveling public; . . ."

Cection 64, as amended in 1937, and as it now exists,
reads, in part, as rollows-

"The Kallroad Commiesion 12 hereby given authority
to i=sue upon application to those persons who desire
to engage in the business of transporting for hire over
the highways of this State, livestock, mohair, wool,
milk, livestock, feedstuffs, household goods, oil field
eguipment, and used office furniture and equipment, tim-
ber when in its natural state, farm machinery, and grain
special permits upon such terms, conditions, end res-
trictions as the Rallrcad Commission nay deem proper,
and to make rules and regulations governing such opera-
tions keeping ir mind the protection of the highways and
the safety of the traveling publie; . . ."

It is our understanding that Oentral Freight Lines, Inc.,
has been operating as a common carrier motor carrier at least since
1929, In fact, you have handed us a file which shows that on
September 16, 1929, the Rallroad Commission {ssued to the said
Central Freilght Lines, Inc., Certificate No. 2363, being a Clacss A
Motor Carriers' temporary Certificate of Convenlence and Necessity
and that on February 21, 1930, the same was declared permanent by the
hajlroad Commission. The file further shows that on August 22, 1931,
the Rajilroad Commission issued to the sald Central Frelight Lines,
Inc., Common Carrier hotor Carriers' permanent Certificate of Con-
venience and Nececsity No, 2627, in lieu of said Class A Certificate
No. 2363.

It is immaterial for the purpose of this inquiry whether
& special commodities carrier be classed as a common carrier, a
contract carrier, or in a class by itself.

In view of the fact that Class B Permit No., 5182 was

applied for by Central ireight Lines, Inc., it is clear that it was

not any mistake on the part of the kailrcad Commission that Permit
No. 12410 was issued to Central Freight lines, Inc., instead of to
Central Forwarding, Inc¢. Central Forwarding, Inec., appeared as
a stranger in 1931 when it filed its application resulting in the
issuance of Permit No. 12410. Even if such permits be regarded
a8 in the nature of certificates authorizing a limited kind of common
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oarrier service, Central rorverding, Inc,, could clair no "grend-
fether" rights in a certificate theretcfore ovned cnd operated by

Centrrl Freight lines, Inc., thers being no transfer of the certi-
fioste or permit. ’Zven If there had been a trensfer, or if Centrsl
Freight .ines, Inc,, and Central Forvarding, Inc., be considered gs
one and the same (which ve think cennot be done) the situation is
wichanged., Central rorwarding, Tnc., accepted the permit issued to
§t, not appealing from the orcer of the Commission granting Certi-

ticats No. 12,410, which it could and should hsve done if not
'atisfied .

If this permit bve researded a8 & contrect carrier permit,

or ‘n a class to itself, an sdditional ground exists for our holding
perein. As already noted herein, the only permenent advantege given
by Article 911b to & carrier wkbo was In operstion at the time the
article went into effect, was the advantage siven to common carrilers
by vection 5. The only advantage given by “ection 8¢ tc the contract
earrier was that i{f he was lawfully operating as a Class b operator
at the time sald statute went into effect, then if he should flle
nis arplication ror a permit or certificate within thirty (30) days,
he should Lave the right to operate as a carrier pending the deter-
pination by the Commission of his application for & permit, Lowever,
this statute did rot guarantee to him the percit even though he had
been operating under e Class B permit et the time such article vent
into effect. Iis epplication might be grarted or 1t right be denied
{irrespective of prior operations. The holders of :uch perxits hed
no property right in the highways &nd they had no vested risht to
operate thereon for private gain. The iegislature could prohibit
or ecndition the opsration of Class B Fermit No. BlEE, or any other
ermit &8 it might see fit. CStevenson ve. Binford, 53 Sup, Ct. Rep.,

1; hallroud Commissicn vs. Inter-City Forwarding Company, 57 ...
(24) 290,

our enswer to your question, therefore, is that the hHail-
rosd Comirission cen not summarily renmove the restrictione which vere
thus placed in Perzit No. 12410, 7The procedure to be followed in
amending this perrit would be the procedure followed in obtaining
¢ new permit of the seme nature.

Yours very truly

ATTORNIEY G'.N‘A‘t:@OF TT XAS
By enn ‘\. . ev

ORL:¥C Asgistant

Approved: Opinion Cornmittee

APPRO, BY R.Z..K. chairman
/8/ W
ATTERNEY GENERAL OF TEXAS



