THE ATTORNEY GENERAL
OF "TEXAS

D C. MANE
GERAL AUSKSTIN 21, TEXAS

ATTORNKY GRENERAY

May 20, 1939
Honorable George He. Sheppard
Comptroller of Public Accounts
Anstin, Texas
Dear 8ir: Opinirm Ro. 0=801

Re: Refund of money from suspense
aoccount threugh S,cate Board of Cos-
metology.

We are in receipt of your letter of May 11, 1939, in whioh you
-request the opinion of this department as to whether you are authorized
to issue warrents sgeinst the suspemse fund for refund of application
end license fees set cut in the attached claim filed byt he State Board
of Hairdressers end Cosmetologists.

The items contained in this claim are as followa:

NAME AND ADDRESS AMOUNT OF ~ AMOUNT OF

REFUND DEPOSIT
(1) Roth, Gertrude, West Columbia  $10,00 Decided not to
_ _ . : - open & shop
(2) Turpen, Mrs. Evelyn, Cleveland 10,00 Decided not to
) open & shop
(3) Woolley, Mrs. Rildey J, 3.00 license expired
. Ft. Worﬁh
TO‘!JB.J. 523.55

Inquiry at the State Board of Cosmetology disclosed the facts up-
on which these claime were hbased to be as hereinafter set out. We assume
that the facts given are correat.

ITEM 1: The applicant forwarded $10.,00 to the Board for a shop
llcense which money was not accompsnied by sn application blank., The
money was placed in suspense and an application blank forwarded to the
person meklkng payment requesting that the blank be filled out and re-
turned. The applicant, however, did not fill out and return the appli=
cation blank but declined to proceed further and requested a refund of
the $10,00 which had theretofore been forwarded to the Board.
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ITEM 2: $10.00 was forwarded to the Board with no application
blank attached, The money was placed in suspense and a blank forwarded
to the sender requesting that it be properly filled out end returned.
The request of the Board was complied with but the inspector required
that two doors be sealed up and closed before a certificate could be
issued, Applicant refused to comply with the requirements of the
Board and requested the return of the registration fee, which had there-
tofore been paid.

ITEM 3; Claimant held an operator's license which was not renewed
within the time required by law., The annual license or renewal fee of
$3.00 was sent to the Board after such time had elapsed, and the Board
notified the sender that the former license having expired, it would be
neceszary for the operator to teke an examination and pay the required
fee therafore The claimant refused to take the required examination amd
pay the additional fee and requested the return of the $3.00 which had
theretofore baen sent to the Board as the ammual liocense fee which had
been rejected.

Article 7341, Penal Code, contains the following provisionss

®Section 14, Non-resident hairdressers or cosmetologists and graduates
of licensed schocls may only apply for examination under the Aot upon
the peyment of the sxamination and license fee « « o

"Seotion 16b. Each application for examination to the State Board shall
be acacompanied by & cashier's check or post office meney order for the
sum of $10.00." . '

"Section 17. BEach mpplicant to oonduot & beauty parlor as defined in
this Act shall aecompany such application with a cashler's check or post
office money order for Ten Dollars ($10.00), « « « and such appliocation
for registration as an operator to work in any beauty parlor shall be
accompanied by a cashier's check of post office money order for Ten
DOlla-rs (‘10.00). PO .‘”‘

"Section 18(a)e The amnuwal license fee for conducting & beauty parlor
shall be the sum of Five Dollars ($5.00) « « « and the annual license
fee for operators to work at the trade or practice of beauly culture
shall be the sum of Three Dollars ($3.00) . . .",

The above cited act is regulatory, basaod upon the state police
power to safeguasrd the public health and the feecs provided are license
fees and not in the nature of an occupation tax. Gerard vs. Smith
(T.C.A. 1932) 52 S.W. (2nd) 347; Hurt vs. Cooper (Sup. Ct. 1937) 110
S, (2nd) BoE.
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Wie call your attention to Section 14 which provides lor the
payment of both an examination and a lieense fee by applicanmts for an
operator's license or certificate. Section 17 provides that an appli-
cation for a certificate to condust a beauty parlor shall be accompan-
ied with a $10,00 payment, This peyment is not designated by the stat-
ute as an inspection fee or examination fee, and we thing it was the
intention of the Legislature that the $10.00 payment required should be
for the certificate or license issueds Since the payment is for the
certificate, until thes certificate is granted, no consideration has been
received therefor, and the state would not be entitled to retain the
money upon rejection of the application.

The same considerations apply to the ammual paymenis which in
various sections of the act are called "renewal fees,™ "annual licensze
fees" and "annual registration fees,™ .

Youbare, therefore, advised that you are authorized to issue
warranta on the suspense fund for refund of each of the items listed in
the claim sulmitted.

Yours very truly
ATTORNEY GEMERAL OF TEXAS
By /s/ Cecil C. Cammack

Cecil C. Commaock

Assistant
CCC:CGiogw
APPRAVEDs APFROVED
/s/ Gerald C. Maun Opinion Committee

. ATTORNEY GENERAL OF TEXAS BYREX
) Chairman



