THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

ATTORNKEY GENKRAL,

Mre We Jo Muller
County Attorney
Kinney County
Brackettville, Texas

Doar Sirs . ‘ Opinion No. 0611
o S T  Res The fees due the County Judgo
tmder Ar'biole 3926. V.C.8¢

. Your request for an upinion upon the following Guestiom has been
received by thiz offioce.

"Is the county judge en'l::ltled to0 a oomission of ono-ha.lf of one per cemt
upon all cesh received by the oxeoutor, inoluding the. 3200,000.00 borrowed
by the executor to pay oertain _pressing olaims a.ga.innt the estate?"

Wo guote from your 1e'l:ter of June 10, 1959, as followss

®A copy of the order of our probate court gra.nting letters: testamentary and
requiring the executor to give bond 1s enclosed; suoh order does not appoint
'an independent executor, for further information there is enclosed & copy of
‘pare 6 of the will appoinmting the exeoutore However, it is my wnderstanding
the executor ie serving as exeoutor of the will and estate in guestionm under
bond and sccoumtable to tha I1linoils Court, but the omly Illinois probate .
order filed in our court is an order admitting the will to proimte, tut me
wise appointing an executor and the probate prooaodinga An our court being
‘ancillary 4o the Illinois proceedings, it is my opinion the executor under
our court order could not rate an independen‘l: exeoutor. '

*OQur County Judge did nmot issus & specific order for the loan of the
$200,000,00, but the claim of $175,000,00 for the payment of which the loan
was made, was duly presented to our County Court by the executor for the
approval of our county court, amd such claim was approved Ly the Court

and paid by the exeoutor, as showm inm the fiml account, inwhich final
socount the exeoutor asked the county court's approval, and e ventuslly anm
order was issued epproving the loan and the.distribution of its proceeds,
as shown by the order of the Distriot Courte

"Wo gquote pa.ragra.ph 6 of the will as i‘ollms
"SIXTHs I hereby nominate, constitute and appo:ln!: CABRIE J. SCHMIDT and

CHARLES C. WOOSTER Executors of this, my Last Will and Testament and direot
that neither of my said Exeoutors or Trustees shall be required to give
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amy bond or security for the faithful performance of their duties as said
Executors or Trustees, My said Exeoutors may settle up my estate in their
own way, using their owm disecretion in all metters not in confliect with
the laws of the State of Illinois, power being given them in their official
eapacity to sell or ctherwise dispose of any part or all of the property
inecluded in mu said trust estate on such terms as they shall deem beste I
further empower my said Executors to settle or oompound all claims ejither
in favor of ouwr against my said estate as to my Exeoutors shall seem best
and for all the purposes aforesaid to execute and deliver all necessary
papers and to give full receipts and disoharges.

"IN WITNESS WHEREOF I have hersunto set my hand and seal on this fifth (5)
page of this my Last Will and Testamemt (each preceding page bearing my
signature on the margin thereof) this 25 day of June A.D. 1934."

Article 3926, Revised Civil Statutes, reads in part as followss
"The county judge shall also receive the following fees:

*"l. A ocomission of one-half of ome per cemt upon the actusl ocash
receipts of each executor, administrator or guardieam, upom the approval of
the exhiblts and the final settlement of the scaount of such exeoutor, admin-
igtrator or guardian, but no more than ohe such ocmmission shall be charged
on any amount reoceived by any such exeoutor, administrator or guardian,”

Article 3365, Revised Civil Statutes, reads as follows:

"When a will has beer admitted to prolate in amy State of the United States
or territories thereof or imn the Distriot of Columbia or in any country with-
out the limits of the United States, amd the executor named in such will has
qualified, and a duly certified copy of such will and the probtate thereof
has beem filed and recorded in axy county court im this State having juris-
dietion of the estate, togetherwith the application of such foreign executor
for the probete of such will, the same shall be admitted to probate; and
letters testamentary shall be granted to such appliocant end an order to that
effeot shall be entered upomn the minutes of the ocourt as im other ocases;

and if letters of admimistration have been previously granted by such court
in this Siate to amy poerson other than such foreigm exeocutor, such letters
shall be revoked upon the appliocation of such executor after service of
citation upon the person to whom such letters were ghanted as required in
other cases."

Article 3346, Revised Civil Statutes, reads as followss

“"In the case provided for in the preceding erticle, the executor shall be
required to give bond as in other osses, notwithsbanding amy provision o
the contrary im the will, and the arder revoking the former letters shall
not take effect untll such exeoutor has qualified im &ocordance with law,"
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The t erm “executor" used in Article 3926, supra, refers to an
exeoutor administering the estate of a testator under the ocomtrol of the pro-
. bate ocourt, Consequently, the judge 1s not entitled to the statutory fee
where the eatate was administered by an independent executor or by a commm~
ity survivores In this comneoctiom, it has been held that the judge is entite
led to a commission upon monsy received by a personal representative in the
fulfillment of a road construction contract of the decessed, even though most
of the money subsequemtly was dishursed by the representative, But it is
esatablished that the term "receipts" as used in the statute does not emirace
oksh on deposit in banks at the time of the death of the testator. Tex. Jur.
Yole. 25, page 260; Goodwin vs. Downs, 280 §W 512; Willis vs, Harvey, 26 SW 2nd
288.

 We quote from the cese of Goodwin vs. Dowms, supra, as follows:

"The coumty judge has only one way to receive any compensation for his super-
vision of an administrations His responsibility is great. He must study the
reports and approve the acoounts, inocluding receipts amd disbursements, The

Legislature fixed this definite method of computing his fees, It will mot be
assumed that the lLeglislature intemded to do an unremsonable or absurd thimg.

But we see no reasom to smend or limit this article upon either of such hypo-
thesese There is nothing im the history of this amct (the court is speaking

of Art. 3850, R.C.S. 1911 which is now Arte. 3926, R.C.8.) which shows that ths
Legiaslature had amy exoceptiom in minde We are not called upom to say that
no exoeption hy construction will all be read imbo this artiole by the courtse
We do not say soe But we do say that the courts found that it was to the dbest
interest of the estate in thisomse, in winding it up, to exeoute bhinding cone
tracts which the deceased had already made in his lifetime. In doing so, oash
receipts naturally came into the hands of the administrator,

Y. + o Yo 886 no reason for not dilouigg the ocounty judge what the statute im
clear and umistakable language gives him. We do not believe it is im anywise
unreasonable,"

'In the oase of Von Kownnerits vse. Ziller, 246 SW 423, it was held
in effect that where one of two indepsndemt executors of a will, who was also
a residuary legatees, advamoed momey to the attorney for the exeocutor, which
wag paid out of the legacies and debta of the estate, the ‘other executor was
entitled to commissions thereon, the same as though such money had been furn-
ished by the third perty, being momey veceived by the executors.

The question arises whether or not the executor mentiomed in your
inquiry is an independent executore We ars of the opimiom that the exeoutor
mentioned is not an independent executor. We quote from Texas Jurisprudence,
Vol. 13, page 765, e&s followss

"In order to create an imdenpendent administration it is not necessary that
the testator comfer extraordimary powers upon the exeocutors the simple nomiw
nation of an individual as euch may be sufficlent, as coupled with an expres-
sion of a desire that the probate court take no actiom other than thai re-
quired by lawe. However, this intentiom may not be inferred from a mere
testementary direction that the executor may aoct without ‘berd or that he
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may sell all or any portiom of the estate for a specific purposes in either
of such cases the probate court would still have power to pass upon amd’
allow olaims, direct their payment, approve final settlement and disbtiibute
the estate. Berry vs, Hindman, 129 SW 1181; Smithwiock vse Kelly, 15 SW 286;
McMahen vs McMahan, 176 SW 157."

In 24 Corpus Juris,_page 977, the following rule of referemce to
commission of executor and administrator is givem;

"The commissions of an executor administrator are regarded as his emtire com=
ponsation, not only for colleoting the assets of the estate, but also for the
labor, risks, sud trouble atitending the entire administration sand settlement
and it is therefore gemerally held that commissions should be allowsd upom
any and all property of the estate which comes iwto the possession of the rep=
resentative and for which he accounts,”

We see from this general rule that an executor administrator is
entitled to commisaion on all of the estate for which he is gooountadble. We
can 800 no reasom why the rule should nob apply to the commission of the
county Judges

Im view of the foregoing authorities, you are respectfully
advigsed that it is the opiniom of this department thet the coumty Judge is
entitled to a ocomuission of one=half of one per cent upon all cash
received by the executor, imeludinmg the $200,000,00 borrowed by the exeocute
or to pey the olaims against the estate,

Trusting that the foregoing amswers your inquiry, we remain

Yery ¢ ruly ydurs
ATTORNEY GENERAL OF TEXAS
By /s/ Ardell Williems

Ardell Williems
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