OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTOANEY SENERAL

t om Angust %, WM, the Commiseion~-
ol Oounty made & #p rted contract® with

N SRR rastieing lavyer, file pleas of in-
tarvention behalf of the eounty sud steate in pending cases
whieh had bhen P dnuecuyornmx against verious
property owners to oolle

¢t dolinguont taxes, and that the
state and eounty had deom ixpleadsd in these suits. 4 phote-
statis oopy of snid instrumant enies your letier, from
wvhich wve guote material parts as fellewsy

" the Comnissisnots Court of BRarri-
son Coumty, Tcxas, Joinod by the Comptroller of
Public Aecounits of State of Texas deonr 1t neces-
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nl'{ and eapediont 40 ontirect vith ssme ssmpo-

tent sttorngy at law ¢ intervene and eaferee

the evllection of dalinguemt state md ooul

taxes 4w against (he defendmt ':?w.

in said eity for a peor omt of .rl

ties aad interest sstually esllested and p
Gollector of Taxes, as previdsd in Chapter

23, Acts of the Third Called Sessien of the

Mirty-eighth Legislature Art, 78%, Revised

Callea Bession of ine FeTiy-Firss Lepidlatare

ssion © e

Art, 78888, Vernon's Anmotated Civil Stasutes

and Chapter 830, Acts of the Ferty-second o~

1ature, Art. 736448, Vermon's innotated Civil

Statutes; Acts of the Fo :‘.'o{uhwn.

Regular Bession, Senate Bill 477 7348 Ver-

aon's Annotated Btatutes, 1013 ess

S30%, THEREFORE, THIS CONTRACT made snd enter-
od inte and betweon the Ceunty eof lmuua.

Texas, & body politic and corporate, u
in, dy and through its eom-uom' &.u-
od »y the Compiroller ef Publie Ascounts ¢
fState of Texag, heroinafter styled First

and A B a praoticing atto
County of Narrisen, State of Texas, h':?:im-
styled Bescnd Party)

"SI1ITREDARTI;

trirst P ooawhmmnm
ﬁ 7, and O:ﬂdﬁ eupley, Secend Party

torvenes, prosetute mnd negotiate ﬂr
-ron-cnt of the unnuoa of the dal

state and county od valorea Saxes, nnty. h-

terest and oOnts against the » r:g s OF WY
pars thereof, sued upon by ibe ty of Naprshall,
a eorporation, as the smmse oar uwpon the dax

rolls and delinguent tax rolls and eollectidle
by the sounty tax eclleeter under the provis-
dons of Article y254 and v257Y L 5. 2938 and
shown t0 b¢ dalinguent upon the delinquent tax
records of said ecounty from 20 40 the date of
temination eof this contrast, one year from the
date heceof,
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*XIX

riret Pardy agrees te pay o Secoad Paryy
a8 ompensatisn for serviees required heroumder,
tirtem (15£) per emt of the ameunt eollestod
of all delin t taxes, penalgy, interest aad
1ine gosts of the years susd wpon from time W
tine and actually eollected by the tax selleet~
or of taxes pursusnt %6 said suits or interven-
tions made as follove; tem (10f) per st of
vhich mpount shall be from the delinguent tax-
payer as costs pursuant 0 Sestion ¢, Artidle
70450 Rovised Civil Statutes of W85 as passed
by the Forty-fifth Legialature; Regular
and eollested from the taxpayer tive (3%)
per cent $0 bde paid by First Party out of taxes,
inmdty, and interest ocllested fiom defendants

said intervention mits, said ecoupmsation
to be payadle monthly &s earned statments
to the Commissioners' Court from Asnosoopy
and Collector of Taxes ¢of said ecounty on ihe
second Monday of each wonth with first repore on

Septemdber ist., 1088, for oolleotitans- July
and t, 1938, said reports to bo available as
soon the first of each menth as possidle,

N BN

This instrunent vas mot T joined in® By the Comp-
troller, as gontexplated By its terms, nor was it spproved
by the troller and she Attorney Gomsral, as
the present statute.

It further ears ftom your statement that Nr.
Shepherd 444 in fest ® 208 pleas of intervention in
the tax suits; that spproximately $8000,00 was eosllected
snd paid to the Assesser and Ocllector of Taxss, md that
the attorney vas paid during the year 298 the mm of
$400.00 on sgecownt of the servises o performed Wy hiw.

You further state in sudstanss that inamuch as
the Attorney General en February 1%, 19%, held sueh instru-
ment t0 b void and ineffective as & sontrusy, Mr. Fegphend
had preocseded no further wat that he had present-
od & ¢laim to the Commissionerst! Cours of Rarrism hmg for
¢1080,00, 1ess the $400,00 already ‘:td':“ dasing the

clain upon & quantum meruit as for ahle value of

'.r( |




m.n—nqm-mc

the services ss performed W him to the sowmnty.

T™he opinien of the Atte ¢enersl was dased wpom
mnmur?-ocm-uwu.::nprm-cm

al deeisions of the reas Sowrt snd the Courts of Civid
Appeals, which had ared in offect that agroesment
mtered inte betwveem the Commissioners! Oeurt and an attor-
ney, vhich had t0 do with the eollection of dalinqgueat taxes,
vhether by suit or otherwise, is adeslutely veid, mmless it
is spproved as 0 substance and form both the State -

troller and the Attorney Gemeral. BSome of the cases s holad-
ing ares

um~-Yarroa Pud. Co. v. Butehinsomn Co., 48
8. ¥. 851, (writ of error refused, and
which was rendered February 8 033);

Easterveod v. Bmm Co. (Com.0f Apps, )

63 8. V. (3) ¢85, (rentered Jume 23
2033);

Sylvan Sandors Co. v« Scurry Co., ™T?ws V.
(2) 709 (rendered Decanber 7, 034))

White v. NoGill (Sup.Ct, ) 114 8. V. (2) 86D,
{rendered March 23 W38).

The pertinent statutes bdearing uwpon this tiom

e
are Article vs3sa, Vernon's imnotated Texas Civil Statutes,
sowits

5o esmtract shall be made or entered inte

the Conmissioners® Couwrt in econmnestion with

osllestion of Jdelinguemt taxes vhere the
ssmpensation mder such contrast is were tham
fiftecn per ot of the mount collested. Baia
oontrast must be spproved »oth the Comptrel-
ler and the Attorney G of the State of
Texas, doth as to sudstance and forn. Provided
bovever the County oF District Attoraey shall
net reseive any sompansstion fer any services
he may rendsr in copnectisn with the perform-
ante of the eontract or the taxes ocllegted
theramder.

®iny contract made im violatiom of this Aet
shall »o wi4, * ]
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Article Yadah, Bes, ¢ Vernsn'a imnotated Texas
Sivil Statutes providess

ess, Ln wy 616 Berearter MrouEht vy oF In

rocess, any t brought vy or
f of taxing units for delinguent taxes

in vhich suits all other taximg wumits having a
delingunint tax claim against such property or
any part therecf, have beom impleaded, together
with all expenses of foreslosure sale and sueh
Peasonabl e attornoy’s feos as mxy bhe incurred by
the in saded or intery taxing mits,
not ten por oent (VX)) of the mount
sued fer, such attorney's fees to be mbjest
the spproval of the ocourt together vith such
TPeasonabl § expenses as the taxing units nmay in-
our ia proocuring data and information as to the
name, tity and location of neeessary parties
and in precuriang necessary legsl dsseriptions of
the property, »e r ¢ a8 (] .

In considorstion of the foregoimg statutos and the
¢ited cases, it is Dot bDelieved that the epiniocn of the At~
torney Gcaneral had the effect to confer auy right inm ur.
Mephord t0 proceesd against the &ounty on ma ied eon-~
tratt. The Attorney Gemeral 's ruling 444 net this in-
strument,; nor did it aripple ite sed effestivoness.

the approval of the Comptiviier and the Attorney
Gemeral as 15 its substance and form, such instruaemt was
e tortious doeumdnt, vhich never had amy 14fe¢ nor possessed
any »Ore validisy than 4f £t had boem 8 Blank of paper.

The provisions of the statutes adove quoted make
clear two things, which are; (1) The Commissioners Court
of Barriscoa Coimtiy was poverless by and of itself to make &
contrast with Mr. Siepherd wvith respeet ¢ filing pleas of {
intervention in dslinquent tax suits, or eont any
othor matters having to 4o with ocolleetion of delinquent
taxes; and (2) bad the instrusent in question been exocuted
o as to makc it a sontract, the enly method of paysent pro-
vided for the services that might have beon rmd’and there-

under is that stated in and limited by the aforesaid statu-
te8. ' .

In the study of this guestion we have read and
eonsidered such cases ag Sluder v, City ef San Antonio
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(Com. ot %) 2 8 ¥ (8) 849; Rarrigon Co. v. Neville,
8¢ 8. Y. (3) 054, Svuthvestern Llo vs City of Whealer
(Com.of A"u.} 00 5 V. ‘?) '.l est Andit Co. v. Toak-
wm Go. (Comsof Apps. ) 98 Y. (3) @4, and other cases
of similar SHpors.

In all these esses it wvas held that suits might
be nmaintained and recoveries ¢ould %e had against eoun~
ties or municipalities wpon implied ecntrasts for the
reasonable valus of goods furnished or services rendered,
that is, wpon & Quantun meruit, notwithstanding the eon-
tracts which had hoen enteresd inttv betwesm the sounties
or municipalitiss snd the other oontras party or par-
ties wer'e void and unonforoeable. Ain exsaination of
these® cases, hovever, will disclese that in each instance
thoe contracts that were invclved in those ¢ases were such
as ndemmty :;. nunicipalisy acting as a ocorporate entity
ﬂg h‘!‘ B .

Furthemore, in none of those cases vas it neces-
sary for the State t0 dec s party to the contracts, either
in its cwn name Or dy scme authorized departacntal agency,
nor did any of tham have anything to 4o with matters adout
vhich the State was directly conoerned.

Yo now Fefer to and will bSriefly discuss a feow of
the suthorities which dist such a 6ase as the in-
stant ope frou the Sluder and other similar sases. Ve
direot special attention to the ¢ase of Nurme-Varren Pud.
Coc. v+ Eutchinson County, suprs. In that ssse the oounty
sued to recover of the Publighing any s mm vhish had
therstofore becn paid o the Omtgl an ocounty
varrant on acsount of its having publiahed sitations in de-
iingquent tax suitse The eounty in ite petition alleged
that the Publ ishing Company vas advised before the warrant
vas issued 0 it that the ocounty was not lisdble theroon,
and that all of the asta of the soumty's officers pertain.
ing %0 the approval apd allowvance of same were fllegal
and void. Tthe unds of invalidity of such warrant are
disclosed by Article 7342, R. C. B., 1928, which rclates
to suits for delinquent taxes against unknown and gon-
resident owners and which provides fer fees to bde alloved
nevspapors for making publication of oitations in such
cases, and wvhich further provides that such publiecation
feos shall be taxed as costs in the pending ¢ase. The
oourt held that the Legislature had given the Commissionors?
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Cowrs no authority t0 pay for the publisatiom Of sucd eita-
tions “eut crruunorthoeomty ved from any other
soures tham as showa ia the said statute,® The record ia

that cass shoved that the Publishing Compeny had no eon~
tract vith the Commissioners! courl. ual ess the roval
and payment of its clain the ecunty oonstitu s valid

oontrast Wy implicatien. its epinion the eourt nu.

#fCounty occamnisgsioners?! courts have no ponr
or authority, axeept sush as is conferred wpon
then the Constitution or statutes of the
state, Baldwin v. Travis County, 4 Tex.Civ.

 ADpy UMD, B8 S.¥.480,484, Alno Comissionerst
Court of Madisom County ot al. v. Vallace ot al,
119 Tex.3%, 18 5.¥%. (24) 583

®The rule is apparently settled in Texas
that if s county ressives the bmﬂ.t or l
m&utmmnmw : s %
!U"‘!m df‘i;
ou-p % t0 pay he ha s mind. 'be-
caise in mich cases the lu lies a eontiact.
Awdor v cuy of Sean Antonio (Tex.Com.App, )
g8 ¥ (32) “! 'Oit At + v Yoakim
Qeowmty ( cs.ﬂon- ) 88 8,¥, {24) @&

Shevever, 'the sounty may net bde hald
11shle wpon an implied contract or quantum
-oul'. -lou tho oo-uuionm' oourt

qunﬁfmu uomtorlurttyh
making the eoutrect. Iue Sthar BAFiI 48

of the nmlamna ud s mm which u—
nores the law unnot be invoked for the pur

pose of validating » transaction which is

eshervise invalid, *

™he opinion in the Eutchinson County case cited
vith approval the case of Baldwin v. Travis County, 88 8.V,
480, wvhich had announced the law on & similar state of facts,
and in which the cowrt saldg
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%A sounty camnet b hald 11iadle 4in sm
astion wpou n implied contrast of gaatm
neruis, wless the Commissisnsrs® Court vas

4
¥
o
b
§
1
i

i
bagsed, Gity of San htem Yo M 20 Tex.
878, 18 8. W. 440, 98 Mm. lt. . Pam
T Gity of m (!mﬂ?- ] 'o'om’
Peock v« City of Sempstead (Tex. v.bpu. ) as
5.¥%.853; 1 Dillon em Mumisipal Corporetions,
Scstions 490-4460.% -

In the sase of San Antonio v. French, eited im the
Travia County esse, ths Suprene Courd,; speaking through Jus-
tice Gaines, in a fev well oonaidered words, olearly stated
ou what state of facts a mmicipality may become liakle wp-
n an 5-{1104 contract, and then announded the law, which we
o¥. The oourt said,

%1t may be that wvhen a municipal corpora-
tlon hu moind thc bnd‘it of & w

m comp & .
uythOeonuuntiu.

or at mtunyﬂrmuhumdn&

In sueh cases 1t is said thas the larw vill in-

p17 & contract. um_m_n_twnuz
%gnﬂ_r_}»i& ts_imply s oomtraet in emy

In the ened of Bagtervesd v. Rendersoz Cowmty, swprs,
the oourt said;

®The power to provide for the oolleectiom
of dglinguent taxss, and preecride the oom-
pensation t0 Be paid for serviees rendered
in that respost, resiles esalusively in the
legislature. ¢ ¢ & Except as givem statute,
a coemissionerst eeurt is poverless to eom-

K . 3 i el ,

’.m' eourt to coatrest wvith respost
t0 the colleetion of delinguent taxes pro-
ceods from the Legialsture, and is subject
to such linitations as the Legislature gees
fit to prosoribe, e ¢ o re; the
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previsisons of the 931 Ast &0 wot rt »
mmw. h‘;dﬁu‘or amy 1 isy
agains eoum

the 1iabdls "'3- -p.

These docisions elearly smmsunee the law and the
reascons thet'efor and any further commant thereon wuld be
superfluocus.

It fellows from what has hoen said that it 4s the
opinion of the Atterney General that the Comissioners!
Court does not have the suthority to psy ma sttorney om a

tim momiit basis for services raxiered in the eocllect-~

of delinguent taxes, and that such services vhem and 1f
rondered in pursuance to s oontract that has beem legally
anteared into can only bHe compensatod for in the mamer sst
ferth in Artiale 733852. sad sther ralated statutes vhioh
have been peforred to in thig epiniom.

Youwrs very tnn'y
ATTORREY GEMNERAL OF TEXAS

By
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CHAIRMAN



