OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

June X, 1939 .
GIRALD C. MANN -

Eone Geo. W, Cox
State Hozlith Officoer
Austin, Texas

Dear Sir:

Opinion ¥o. 0-816
Re; Btatus ¢f o
orrioers.

Sy cilty hsalth

We are in receipt of “rour let.tar of ¥
3.939, in which you ask for opf opinlon on the £
quostionss

heibh officer) and then re~amplo
sqntinet As pfunty and city haal h

i.tions, ¢ 14 they ranove him ONLIT O
beoanmg iable for the oontracty®

ce of county hemlth corfficer is created
by igls 4423, Revised Civil Statutes, provides
; al, as followss

"3;:@ Consisaimera’ Court by a majority
each orgasized county shell blennially
appoint & proger person for the cifice of county
health officar for hia county, who shall hold ofe
floe Tor tup ysars, Sald county health officer
shall take and subseribe to the officinl oath,
and shall file a copy of sueh oath and & cony of
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his appointzent with the Texas State Board of
Health; and, until such copies are so flled,
said officer shall not bo deezed legally qual-
ified, Compensation of salé county heaith of=-
Ticar shall be rixed dby the Commissiomers?
Court; provided, that nc compensatica or sale
ary shall be allowcd except for serviecea
actually rendersd.”

-Wie ccaatruoe such stutute as making it mandato-
- ry upon the Commissicners' Court to appoint bleanially a
rpropar person % the office of county health offficer.

: ' Artiole £426, Revlsad Civil Statutes, 1925, au-~
- thorizes tho appointmeant of a .county health officer by

:“the State Board of Health, if the county aut.rorlt.tea do
‘ not &ct- ‘

- Art.iolo 4427 outlines the duties of a county
‘health officer. This enumeratica is in detail and gives
hin a multitude of responpibilities, Alding and assist-
“Ing the Texas Stato Board of fealth are among his taskse.
_The Act states that ho "shall discharge any additional .
~dutiecs which it may be proper for ecunty authorlitiss nn&er
,t.he present law to requi.ra or count.y physioiana.

Article 4423, Revised Civil Stetutes, 1925, is - -

'_-'czolusiire authority ror t.ho rezznval of a oounty haalt.h
_=_', utricer. It reada- = .

\  eIn all mat.ters uit.b. whioh the St.a'co Board
“of ficalth may be clothed with autharity, sala
county hsalth officer shall at all times bo un-
dor its direction; and any failure or rofusal -
on the part of said county health officer to
oboey the suthority and rsascnnble cormands of
saiéd Stales Board of Hzaltbh shiall constitute
pglfeasance in offioce, and shall subject said

. county health offlcer to rexoval fram office

at the relation of the State Board of Henlths
and peiding ochurges for rewmoval, sald county
hsaalth officer shall not raceive any salsry or
conpensabion. 5uld cause shall ve tried in 4k

éisirict court of the county in which such coun—
ty hzalth of.dccr realdes.™
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| The county health officer is granted a triel

. of the removal cause “in tho districet court of the coun~
¢ty in uhich auch county haelth officer resides".

. Artioles 4428 and 4429, Reviscd Civil Stetutes,
1.925, must bo strietly folleged in the atteapted recoval
of a county besalth offiger.” It will be notcd that the
removal prooccedings in .this instance are instituted by

the State Board of Realth. The grounds are malfeasance

of office conaisting of fallure and refugal to di.sclnrge

the dutioes of the of Fficos

. Article. 4425, Revised Civil .:tat.ut.es 1925

crcated the orﬁ.ce ol oity health orﬁ.car. It proviaar

- ®The soverning body of ‘oach inoorporatod.
cit.y nnd tovm within this State shall elect a .

~qualified psrason for the oifice of city health
" officer by a majority of the votes of the gove
i erning body, oxcent In citliss which may be pper-
- ated under e charter providing for a &ifferent -
. -« method of aselecting city physicians, in whieh -
evant the office of city health orfioer ahall
be £illed a3 is now filled by the city physi. -
- cion but in no instance shall the oftica of
’yealth of ficer be abollshods - Tho eity - -
ea Th officer, after appolnttent, shall Loke .
‘end subacribe to the officlial cath, and shall:
241 a ecopy cf such oath and a copy of his ap~.
pointment with tho Texas State Board of Health -
and shall 0ot be deemed to.be legally qmllﬁed.

t1l sald soples shall hmre bcen 80 ruea.
(Underscoring oursle =~ -

. The statute o.l.early st.i.pulnt.es that *in no 1n-
sta.noe shall the orricc of cit.y health ofﬂ.cer ba a.bolish-

-ed“‘p i'-'

Article 4430, Qevlaoa Civil Statutes, 1935 oute~

"liniog the dutles of a city hoalth officer, places thig

officer under the direetion and mgulation of the St&te
Board of Health. )

The.oity health of ridcr 1ikoe the county health
officer is subject of renoval at the relation of the state
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ard of Eoulth and a trial in the district court of his
1isidence providod. Articles 4431 snd 4432, Revised Clv-
{ Statutes, 1925,

The statutes do not subordinato the position
? city heaith officer to that of county health officer,
ey« are parallel in importance, legal status, and
acpe of work outlined for the respective positions.
sth offices are subject to the State Board of Health,
ather than to each other or to the County chqsioners'
ourt. D .

-In Articles 4433 tmd 4.43&, Rc\rlsed ci.vll Btet-
tes, 1925, sn annual cconference of county and ¢ity .
ealth officers under ths direotion of the State Board of
salth is provided for, and cooperaticn between municipal
Uthorities and tho co:nmlss!.mers' court in relat!.on to
ealth mat.tors :ls urged.

A carg.rul conaideratim of the. aroremntiened _
wwticlesfalls to indlcate that it was the lsgislative ine
ent Lthat  the Commissionerst Court of the county had e
Lot? of “Jurisdiction over 'ohenposi.tion of oity health
)rf 031‘- - - .

Bath the positiéns or'county and oith héalt;h' '

afnccr's are statutory. Nelther of thom otn be abolighe

ad nor can they be consoudated except by 1egislat1ve ea-
act.mt. : o . '

‘ . It 13 expressly provs.ded t!mt. ".tn no Instanoe
shall the office of oity health officer be abolished™,
Tha govorning body .of the olty has no right to adbolish
the offise, Tho State Roard of Health has no pousr to
abclish 1%, Certainl_y the County Cocmisslionerst Court
lzoks the authority. Taxas logislature wrote the posi-
tlon of c¢liy bealth offlicer intg thoe law in the intersest

of public health and Article 4425, Revised Civil Statutes,’

1925, would have to be repssled or arended before the
separale positian of olty health officer oould ba 6lim-
innted or abollshed, _

. The County gozmiasioners' Court has cartnin :
pcviers and autherity in respect Lo the office of county
hszlth officer, The power of appointment, control over
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compensation; and the right to prescridbe duties, these
all exist. But the State Board of Health has a conour-~
rent control and authority. Clearly the pover of the
Gounty Conmissioners' Court, In respect to the position
of county health officer, 1s defined and limited by the

statutes. The County Court cannot exoeed its express pov-
er and rights.

We wish to point out that this department in’
opinion ¥Yo. 0~-518 to Honorable Fred T. Porter, County At-
torney, XKsufman County, has already ruled that the offlces
of c¢ity health officer and county health officer are civ-
1] offices of emolument within the purvliew of seotiocn 40
of article 16 of the Constitution of the State of Texas

prohibiting any persons holding or ezerc;sing two auoh
'orﬁ.ces at the sams time,

It is our opinion that a county commissionecrs'
'court and a City Commission are prohibited both by sec-
‘tion 40 of articls 16 of the Constitution and the stat-
utes of the state of Texas from appolnting and employing
one porson as jolnt county and city health offlicer, Ve
- further hold that a Gounty Commissioners' Court is with-
out authority to relieve the health officer of the county
of his office and then re-employ him under a contract as -
gounty and clty health offlcer, paying him a salary for '
"both positiong.  To hold otherwisse we think would be reo-
.ognizing in the County Commissioners® Court legislative -
‘pov:er to abolish and consolidate statutory state offlces
4n addition to the constitutionsal inhibition. Finally,
8 ‘County Commission ars® Court may not legally remove &
.county heaith officer vithout bocoming liable under the -
contract of appointment except on the grounds of malfeas~

ance of office in an action instituted by the State Board
~of Health.

Trusting that the above satisraotorily answors
,'your Inquiries, we are

Yours very truly
RTTCRNEY GENERAL OF ;EKAS

-
b}

R By ’—w.;:, 7,832;:.3;
S:omd - -~ Piok Stout

: : ] Assistant
ATPROVED:

APPROVED
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