OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY SENERAL

Hone Go Ay Nalters
County Astorney
San Jadbas Counsy
Zan Saba, Texas

Dear 8ir:

. e are ia g Hay 17th,
ia whioh you propound gubstas ik llowing ques-~
ticass

soun and ecsls
ia ja olaim oree
ai¢ for ve boen in Jall ane

o ‘ ang egats, or must
) ¢f fine and costa
584}

miwer Lo the mdove Juase
redit ahcu.m be allowsc fur
ail, snd priscaer will oaly
pay the dalunge in onsli to.
¢ 13 the sounty required to
aomra hearstofore required
fulli amount of £fine and ocsts
alter in $alil « part of the tices

*(3) Are She officers resuired o ree
bats the prisoners usdsy the slrounstances
desarided’

7{¢) How fay bauk oan much conviuts
6laix sush redatre, and vhat would be the

ossdure?"
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Sen Sebda County, "exas has a popalation of 10,293,
acoording to the last preceding Federal Cenaus.

The pertineat provisions of Arfiocls 793, Code 2f
Crizina)l Frooedure, read: as follows: ’

*¥hen s defenlant 1s cawioted of a
nisdenoanor and his panishasnt s assessod

at & iery fine, if he is umdle to pay
the fine and costs sdjuiged ¢ hin, he
mey for such time as will the juds-

g.at bq-:t tov_e::uth:wme; ”et“ih.
mwau::lmummm..

to eounties of 41fferent bra

not & abdle gwme relly not effective as to
¥e diresct sttention ta the fact that Arti-

cles 793, suprs, apylies to the satisfection of Juigmants
in misdemsancr ¢sses in eouwrts cother than Sustice eourts,
Sea Ex Parte fernandez, 8¥ S, ¥, {*4) 678; Ex Parte Mo-
Lsughlin, 60 5. ¥. (22] 786,

%e respoctrully oell your attention to she last
sontence of the opinien of Ex Parte HIRl, 13 8. v. {2¢)
14, in which t)is Gourt reoognizes that prisoners should bde
ziven oredit on tieir fines and costs for service in jJall,
or in ths workhouse or othar public works, In that case
the court states that whare a defendsnt has bean indlcted
for a felony and oonvicted for a misdemmanor the defendant
ghall be discharged upos serving of the gsil sea tonde, or
fine and costs, at the oredit rate of 33,00 ver dsy, or
after sarving the fine and jail sentnece upon the paymant
"of whatever dalance is due thereon,*” We imow of no reason
for a different rule whore the aal ;irmouticn was foxr
2 xisdesancr in mny oourt having jurisdietion thereof,
under the provisionsa of Article 9 Co Co 2, supra.

o



Hone Cs A Falters, Poge S

Ye are tdersfore of the rirst uestion
stated above, should be an in the affirmative, Howe
evear, this o on {8 not to be considered as consgtruing
the appliention of Artiels 970, C.C.P., which relates
to justiocs oourts,

¥With reference L0 the seoond guestion, you sre
advigsed it is our opinion the sounty would not be liabdle
for thes failuxre of the offisers to allow the prorer Joro=
dit to priscoers. 3ee 34 Tex, Jur, $78. Aomgunot
1iable for the tortious aots of 1ta officers in the abeence
of statute, See 1l Tex, ur, 627, ot seg., and
ties cited. Ao steted in an old ¢ase by the Suprems Court
of the United States, Gibde v. United Jtates, 8 Wall, 2893

"Ho govermment ms ever held ftself
11able to -individumls for the mmlfeasanos,
laches, or unautharized exarclse of jower
Uy 1ts offlcers or sgeuts.”

#ith mefercnns to other quastions raisad by
you, of courss ths liadility of the offfieears would depend
upon the facts and sircumstances involved in each particu-~

lar casse Any llsbllity would depend for recovsry ujpon &
o “uihibitigs f;) “ opi.nl.” tlurooﬁ by
we are ! | ouy on

the o provisions of Artlchnfﬂ”, RsCoS. 1028,

Yours very truly
"ATTORNEY GENRRAL OF TEXAS

Ry
Bentjemin Woodall
Assistant
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