OFFICE OF THE

GEraLD C. MANN
ATTOANSY SENERAL

Henorable John L. Zaylor, Chief Hupsrvisor .
Eailroad Commission of Texas
Austin, Texas

Dear kr, Taylor; Qpinion Ko,

- {n Nay 22, 1939, you e for, an opinion
with respeot to the lollowing Iy Jgtatuten
and rules of the Railroad Comuy i3 Produver's
konthly Reports, {(R) Lefiner’s -

Plant Operation Reports, {(4\Ca

ontained in the report
¢ the publis when

y thet the information eon-
bove Teferrod %o fs of a

h of your questions im one as sll of ti
n fall within the same slsss, The above re-

es Of the Railrosd Commission when filed (see
Civil Statutes) and becoms publie records,
+} It im the opinion of this Department that

n Sontained in saild reporis should Ve nsde evailabdble
to the public when requested at ressonable hours and when the re-
queEt may be oompliedwith without disturbing the orderly Ormal
of the businces of the Keilroad Commission by the Commission and
its employaea, '

fhere there iE no statute with respest to whether or not
sertain rseords of a governmental body or department ahould be
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open tc pudblic inspection, then the guestion must be determined
by the coron law. in the cese of Palacios, et al v, (crbett,
et 81, 172 ¢, &, 777, decided by the Court of Civil ;ippeais of
Zan Antonio &und in viich a writ ¢of error wee refused by tLe
Supreme Court, the cozmron law a8 applied i: iexas was expressed
by the ccurt wnich fcliowed un opinjon of the Suprsme Court of
Terpesses:

"There beirg no decisions of our own courts upon
this matter, so far as we have been able to ascertain,
we have had reccurse tc the decisione of the courts of
oth:r common-law states, and conclude that the opinlon
of the Supreme Court of Tennessee, in the cace of State
ex rel. %elford v. silliams, 110 Tenn. 549, 75 S. &
048, 84 L. R, A. 435, constitutes the best statemant
of the rules of law which should be applied to this
:garaotor of case, te Quote frox said opinion as fbl- B
ws : .
**In theory the right of examination is absolut..'
but in practice it is at last only e metter cof discre-
tion, because such applicetion is likely at any time to
be refused on the part of the custodisn of the books
and papers scught to be exaxined, and then the right
pust be forced by mandemus, end this writ ie not of ab-
solute right, but merely of discretion, to be awarded
only in a proper cese; the faocts claimed as authorizing
its isauance to be Jnﬁged of 1o evsry cass by.the court,
and the writ to be awarded or withheld upon a considera-
tion of all the circumstances pressnted. 5o, while the
right is, in theory, absolute, yet it is in practice so
limited by the remedy necassary for its enforcemont es
that it can be denominsted only a "qualiried right.” The
right to en sexamination for a speciel purpose, as, for -~
exauple, to obtain specific information to uss in a
litigation between.the applicant and third parties, or
between the applicant and the corporstion, and the like
cases, while not, in prineiple, stending upcn higher
grounde, yet is the more easily grantable, because it does
not involve 0 much time, and so much inconvenionce to the
ocustodian of the books and papera, and so much interrup-
tion of buainess, as in case of a generel examination.
Yet it oannot be doubted, under a state of fasts showing
it to be important to the publie interest that the general
exawination of the books of a municipality should be had,
that the ccurt should allow such examination et the suit
of one who is a ¢itizen and taxpayer of the corporation.
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The right rests, not on.y on the ground ttat the books
are public books, but also on the same principle that
authorizes a taxpayer to enjoin the enforocement of
illegni contractc entered into by the municipality,
county, or state, for the _rotection of ile applicant
end ell other taxpayers fror illegal burdens. +nd it
is cbvious tbat, in making .and enforcing such epplica~-
tion, the taxpayer acte, irn a very real sense, nct only
for himself, but for all other taxpayers, and aots,
therefore, in the capacity, as it were, of a trustee
for all. 1t zust be admitted, also, ihat the exercise
of such power, 1f prudently and carefully guarded, cannot
be otherwise than salutery, because the knowledge that
it oan be exercised by @ citizen and taxpayer, and may
te exercised when the public good shsll seem, on sound
reasons, tc demand it, cannot result otherwise then in
producing an sdded sense of responsibility in thosze
who sdminister the affeirs of munieipal corporations,
and in inducing e greater carefulness in the discharge
of the trusts imposed upon them by their fellow citizens
under the sanctions of law,'™ -

On examination of the statutes of the State of iexes, we
are of the opinion that the coxmon law &s expressed in the above
case applies to the reports inguired about. Airticle 6044 of the
kevised Civil Steatutes of iexas, which article was originally
enacted in 1917, provides as followa:

"The Coxmiseion shall require of such common carrier

Pipe lines duly verified monthly reports of the total
quantities of crude petroleum owned by such pips lines
and of that held by them in storage for others, as also
of their unfilled storage capacity, but no publicity
shall be given by the Commisslon es to stock of crude
petroleur on hand of any perticular pipe line; but the
Comzission in its discretion may make public the aggre-~
gate amounts Leld by all pipe lines making such reports,
and of their aggregate storage capacity.” :

Article 6044 doeg not seer to cover the regorts mentiocned
in your request, but we wish to point out Section 6 of irtiocle
6049a of the hevised Civil Statutes of Texes, which is as amended
in 1931 and thug being a later act would control over Article 8044
wherein they seem to be in confliet:

"Sec. 6. “very cormon carrier Qr erude petroleum
within this [tete as defined by law and every public utijility
as defined rerein shall on or before the twentieth day of
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each calendar month file with the Railroad Commission
of Texas, and post in a conapicuous place, eccessible
to the general pudlic, in each of its division offices,
and in its principal ofrice in this ltete, a statement,
duly veriflied, containing the following inforzation
concerning its businees during the preceding calender
month:

"l. How much petroleum, crude or refined, was in
the actual and irmmediate custody of such carrier or
public utility at the beginning and clome of such
penth, and where same was located or held, inoluding
the location and designation of .each tank or place of
deposit, and the name of its owner.

"2. How much petroletm, crude ar refined, was re-
ceived by such carrier or public utility during such
month,

*3. How much petroleum, crude or refined, was de-
livered by such carrier or pnblic utility during such
month,

4. what quantity of such petroleum, crude or
refined, is held by it for the account of itsell or
parent or arfiliated organizations.

"S. The avallsble empty storsge owned or con-
trolled by it and where loocated. .

"6é. The foregoing information shell be set out in

each statement seperately &s to crude: petroleum and each
refined product thereof.m ,

%e slso wish to ¢all to your attention to the provisions
of Article 604%c of Lhe hevised Civil Ttatutes, and particularly
the following quoted portion thereof: ™The commiasion shall have
the power to require all such persons to make and file with the
commissicn eworn statements or reports as to facts within their
knowledge or possessicn pertaining to the reascnsble market demand
for erude petroleum oil and to the production, storage, transporta-
tion, refining, reclaiming, treating, marketing or processing of
erude petroleum oil or natursl gas and products of either including
thote Tfacts enumerated herejin." The prasent statute is as amended
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by the legisleture in 1935 by the 44th legislature, p. 180, Ch.

76, Sec. 5, which amends Ch. 45, H, B. 99 of the Znd Called Ses-
sion of the 43rd legislature, 1934, and struock from the 1934 amend-
ment the following sentence: "The data, reports and information
obtained and received hereunder shall not be aveileble for any
private use or public clrculation but shall be available to any.
state governmental agency." Thus by strikipg this provision out
by the 1935 amendment, the Legislature indicated that such reports
should be open to public inspection. l

ée cail your attention to the fact that the legislature
by such provieions es contained in Article 6013 of the Hevised
Civil Statutes and Artiocle 8066a, Sec. 10b, must have contemplated
that the wvarious reports to be filed with the Keilroed Commission
would be open for public inspection. It iz provided by Artiocle
6013 that any oltizen mey file a petition to restrain waste of
natural gas without any financiel ipterest other than he possesses
in coxmon with all oitizens of the Ctate ¢nd under Article 608%e,
Sec. 10b, it ie made the Attorney General's duty to bring s suit
for the confiscation of unlawful 0il or unlewful products when ad~
- vised of its presence from any sourse. We merely point these
provisicns of the statutes out in addition to the language used
in the adbove Guoted case, to show more clearly why our answer to
your first question is in the affirmative,

Yours very truly
ATTORNEY GENERAL GF TEXAS

A Tmatm 5.

D. D. Mahon,K Sr.
APPROYED Assistent
OPINION
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ATTORNEY GENRRAL OF TEXAS



