OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
Arveansy GENERAL

Bon. Tom P. Colexan, Jr.
County Attorney
Angelina County

Lufkin, Texas

Dear 8ir:
Opinion Mo, ©
Re: Contrag

Your roquest £y
as herein stated has bet

xXas dY awarding a
1 laundry iprk to a

dare and treatment of perszons suffer-
-4 any. 1llness, &isesase or injury, sub~
Ject to the provisions of this chapter....”

Article 4479, Reviz ed Civil Statutes, provides:

*When the commissioners court shall have
acquired a site for such hospital and shall
have awarded contracts for the neoessary duild-
ings and improvements thereon, it shall appoint
six resident property taxpaying oitizens of the
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county who sball constitute & dboard of mana-
gors of said hospital, The tem Of office

of each member of said doard shall de two
years, except that in msking the first appoint-
ments aftor this Ast takes effeot three mem-~
bare shall be appointed for one year and three
mombers for two Yesrs 80 that thereafter three
members of sald board will be appointed svery
two years., 1In case of a tie vote of sald board
the deadlosk may be voted off one way or the
other by the county juige of the sounty, Ap-
pointments to rill vacancies ocourring dy
death, resignation or other cause shall dbe

nade for the unexpired term., TFailure of any
manager to attend thres oconsecutive mestings

of the board shall cause a waocancy in his office,
unless said absence is exoused by formal action
of the board of managers, The managers shall
receive no compensation for their services,

but shall be allowed their actual and nesessary

. traveling and other expenses withim this Stats

$0 be audited and paid by the commissioners?
Rurt in the same manner as other expenses of

e hospital, Any managey after being cited
may at any time for saus¢ be removed from office
by said eourt.”

Article 4480, Revised Civil Statutes, reads as

follows:

~ "The board of managers shall eleot fram
anong its memdbers a president, and one or aore
vice-presidents and a secretary and a tresasurer.
It shall appoint a superintendent of the hospi-
tal who shall hold office at the pleasure of
said doard., Said superintendent shall nmot be
s member of the doard, and shall de a qualified
practitioner of uedioine, or be apecially trained
for work of such character,

. "The bosrd shall also appoint a staff of
visiting physicians who shall serve without pay
fram the county, amd who shall visit and treat
hospital patients at the request sither of the
menagers or of the superintendent,
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*S8aid bdoard shall fix the salaries of
the superintendent and all other officers
and employees within the limit of the appro-
priation made therefor by the scmmissioners
court, and such salaries shall de compensa-
tion in full for all servioces rendered. The
board shall determine the amount of time re-
quired to be spent at the hospital by said
superintendent in the discharge of his duties,
The board shall have the general management
and ocontrol of the said hospital, grounds,
buildings, offiosrs and employess thereof;
of the inmates therein, and of all matters
relating to the govermment, discipline, con-
tracts and fiscal oconcerns thereof; and make
such rules and regulations as may seem to them
necessary for oarrying out the purposes of
such hospital, They shall meintain an effec-
tive inspection of said hospital and keep
themselves informed of the affairs and manage-
nent thereof; shall mcet at the hospital) at
ledst once in every month, and at such other
times as may de presoribed in the dy-laws;
and shall hold an annual mesting at least
three weeks prior to the meeting of the com-
missioners court at which appropriations for
the ensuing year are to be sonsidered,”

Artiocle 432 and 433 of the Penal Code read as
follows:

"Art. 432, No officer of this Ctate or
any officer of any dlstriet, ocounty, oity, pre-
cinot, shhool district, or other m.mioipo.i sub-
division of this State, or any officer or member
of any state, distriet, county, city, school
distriot or other munjoipal doard, or judge of
any oourt, oreated dy or under authority of any
genersl or speoial law of this Btate, or any
member of the legislature, shall appeoint, or
vote for, or sonfirm the appointment to any
office, position, elerkship, smployment or dauty,
of any person related within the second degfree
by affinity or within the third degree by
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consanguiaity to the person so appoiating or
80 voting, or to any other memder of any such
board, the lLegislature, or court of whiech such
person so appointing or voting may be a mem~
ber, when the salary, fees or ocompensation of
such appointee 1s to be paild for, directly or

‘indirectly, out of or from publie Punds or fees

of office of any kind or charaeter whatsoever,"

*Art. 453. The inhiditions set forth in
this law shall apply to and inolude ths Governor,
1ieutenant Governor, Speaker of the House of
Representatives, Rajlroad Commissioners, hedd
of departments of the State government, juzgoa
and members of any and all Boards and courts
established by or under the authority of any
general or speciasl law of this State, members
of the Legislature, mayors, ocumissioners,
recorders, aldermen and memders of schook boards
of incorporated oities and towns, public shhool
trustees, offlocers and members of boards of mana-
gors of the State University and of its eeveral
brenches, anéd of the various State educatiocnal
institutions and of the various State sljemosynary
institutions, and of the penitentiaries. This
enumeration shall not be held to exclude from the
operdion and effect of this law any person in-
cluded within i{ts general provisions.”

.'.lo quote from Texas Jurisprudence, Vol. 10,
211 as follows:

*Contracts caloulated to destroy or
interfere with the fres exercise of the
discretion required to de exeroised by pub-
140 offiocers 1in the performance of their
duties are an interference with the admin-
istration of govermment, and henee contrasy
to public policy.... Contraots whioch give
a publioc officer a personal interest in the
offioial aots to be done by him are ocontrary
to publio policy and void."
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' This deparxrtasnt held in oconference opinion XNo.
1874, bdook %50, page 411, that:

®A oontraset for the sale Ppr supplies
to a state normal sohool made By & oorpora-
4ion, the presfdent and genernl manager of
which {s president of the state normal school
board of regents is ocontrary to public policy
and void, -

"Statutes prohiditing officials from
contracting on behalf of the state with them-
selves are declaratory of the common law.

"Thet a memder of an official bdoard did
not oast his vote in favor of letting the
eontract toc & corporation in which s stock-
holder would not reliseve the transaction from
the operation of the rule.™

_ The reports adbound in cases based upon statutes
prohiditing officials decoming interested in contracts of
the sate. Statutes of this character, however, are nothing
more than the adoption of the common in rule to the effect
that one camnot in his offiolal ocapacity deal with himselr
es an individual. B5eo the case of Smith vs, Alvany, 61 NY
444, discusaing this rule,

'In the oase of the City of Yort Wayne vs. nosuthal
75 Ind. 150, it was held that an employment by @& board of
health of one of its members %o vaccinate pupils in a pulklieschool
was vold. The sourd said:

A3 agent, he cannot contrast with himself
personally. He cannot buy what he is amployed
to sell. 1f employed to prooure a servidke to be
dope, he camnot hire himself to do it. This dooc-
4rins is gemmyally applioable to private agents
and trustees; but thepudlio officers it applies
with greater force, and sound policy requires
that thers be no relaxation of its stringency
in any cases which ocomes within its reason,*
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Ia the sase of Waymire vs. Powsll, 108 1Ind.
328, the court ia holding void a eomtract between the
b:rd of county comuissioners and one of its members,
sald:

“The law will not permit pudblic ser-
vants to place themsslves in a situatiom
where they may be tempted to 40 wrong, and
this it aococomplishes by holding all such
employnents, whether made direotly or in-
direotly, utterly void.,“

Yo gquote from the ocass of Cheney vs. Unroe,
1686 Ind, 550, as follows:

"It is well established and salutary
dootrine,...that he who is entrusted with
the dusiness of others cannot be allowed
to make such dbusinessan odjeot of peouniary
profit to himself. This rule does not d¢p-
pend on reasoning technical in its character,
and it is not looal in its application., It
is bvased on principiées of reason, of morality,
and of pudlic policy, It has its foundation
in the very eonstitution of our nature, for
it has authoritatively desn declared that a
Ean eannot serve two masters, and is reocog-
nised and enforced whanever a well regulated
system of jurisprudence prevails.“

The Bupreme Court of Texas discussed the nile
in Willis vs. Abdbey, 27 Tex. 202, saying:

*Puklioc policy requires that the offi-
cers ochosen to locate and survey the pubdlie
lands should not be permitted to spsculate
in them, or to aoquire interest in them,
which would presest to sush officer the temp-
tation to take advantage of the information
whioh their official positions enmadle them
to acguire, to §iMdetriment of the holders
of eertificates gsnerally.”
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We quots from 9 Cyo, 486 as follows:

A people ¢an have no higher pudlic in-
terest, exoept the preservation of their 1li-
berties, than integrity in the administwation
of their government in all its departmsnts.

It is therefore a prinoipid of the common law
that it will not lend 1its ald to enforce a
oontraot to do an aot which tends to oorrupt
or oontaminate, by improper and sinister
influence, the integrity of our social or
politioal institutions., Public officers should
act from high comsideration of publioc duty and
every agreemsnt whose tendency or objeect is

to sully the purity or mislead the judgment

of those to wham the higher trust is confided
is sondemned by the courts, The officer may
be an executive, administrative, legislative
or judiojal officer. The prinoipié 4is the
same in either case."

In view pf the foregoing authoritiel, you are
respectfully advised that it is the opinion of this de-
partment that the board of ma rs of & ocounty hospital
would §et violate the mepotism laws of the state by award-

ing a ocontyruet for the hospital laundry work to a laundry
when one of the owners of the laundry is a dootor and
a member of the board of managers of the county hospital.
You are furthsr advised that such a contract wouid be
contrary to publie policy and void.

Trusting that the foregoing answers your inquiry,
we remain

Yery truly yours
ATTORNEY GENERAL OF TEXAS

By Lleetidoce.

Ardell ulnm
3istant
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