GERALD C. MANN
ATTORNNY GENERAL

Honorable Charles S. McMililan
County Attorney

San Augustine County

San Augustine, Texas

Dear Sir:

" 4n which you requeat
following question:

11, Seotion 7, of the Texas Constitution pro-

t s0o 4ebb for any purpose shall
ed in any manner by any city or
provision is made, at the time of
creating the same, for levying and collecting a
sufficient tax to pay the interest thereon and
providg gt 1aast two per cent (2%) as a sinking
fand ;

Qur Supreme Court in 1895 stated the effect of the a-
bove constitutional provision as follows: ' _
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“Therefore, the attempted *creation' or 'in-
curring*' of a 'debt', for any conceivable purpose,
and in any concelvable manner, without making the
‘proviasion', is contrary to the express prohibition
of the constitution and void; and it is wholly inm-
material whether the consideration or 'purposef of
the transaction be properly classed as an item of
orfiinary or current expenses, or otherwise, and
whether the 'debt' be evidenced dy an ordinary
verbal or written contract, a note, or a bond,”
JicNeill v. City of Waco, 89 Tex. 83, 33 5, W. 328.

' The word' "debt” as here used in the Gonstitution has
been frequently defined by our courts and hes bean 'held to mean,
*any pecuniary obligation imposed by contraot, except such as
were, &t the date of the ocontiract, within the lawful 2nd Teason-
adle contemplation of the parties, to be mstisfied out of the
gurrent revenuss for the ysar, or out of somd fund then within
the immsdiate control™ of the sity or county, MoNeill v.:Clity
- of Waco, supra; Oity of Corpus Christi v. Woessner, §8° Tex. 462;
City of Yerrell v. Dissaint, (1888) 71 Tex. 770, 9 B. Wi U88; -
BRres. v. Montague 6otmty,. (T.C.A. 1927), 201 8. Wi 628, reversed
on other pointa, 10 S, W, ;a) 718; Toole v. First National Bank,
.i*r.o.A. 1914, writ refused) 168 8. W. 42£5; Austin Bros. v. Patton,
Coam. App. 1926}, 2868 8, W, 1Bf, on motion for Trehearing, 890
8. W, 1653, on ssoond motion for rehearing,: 204 8. ¥. 587; Braxsale
v. Strength, {T.C.A. 1917} .196 8. ¥W. 247; Tackett v. Middleton,
{Comn. App. 1926). 280 8. W. 563, 44 A. L, R. 1143; J.I. Case
- Threshing Machime Co. v. Gamp County, (T.C.A. 1920}, 218 8. W, 1}
and many others. '

¥We think ths rule atated aebove 1s not in eonfliet with
City of Tyler v. Jeater & Co. {1904) 97 Tex. 344, ¥8 S. W, 1088,
" It was thers held that the obligations being valid in the first
instanee they oould be paid out of collsctions from subdbsequent

- years., {(On this point see Wilkinson v, Franiklin Bounty,_'?l'.c-.h.
- 1986, writ refused) 94 S. W. {2) 1190). The court in ths Jester
case found that the obligations were not “"debta™ and 1t was upon
this dasis that their validity was sustained. It is stated in
the opinion: : _

n¥ ¥ ¥pgt under no one of the asaignments does
the plaintiff in error raise the gquestion that for
the years in whieh the water was used by the City
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of Tyler the current expenses were greater than
the current revenue. The making of a c¢ontract for
water for a number of years to be delivered in the
future did not create & debt against the city, but
the 1iability of the city arose upon the use by it
of the water during each year. * * * It is there-
fore immaterial that the current expenses for 1889
were greater than the current revenue of the City
of Tyler, and we shall not further discuss thet
phase of the question.”

Whether an obligation creates a "debt" withie the a-
‘bove Constitutional provision {8 not controlled by a determina-
tion that it may be properly classified as “ordinary expense™y
for such expenges may constitute a "debt™ if it is intended that
they shall be paid out of the revenues of future years, or, if
they, togetlier with the valid outstanding warrants against the
fund exceeds ths moneys available plus the reasonably antieipat-
ed revenues for the year. Cases cited supra. Brazeale v.
‘Strength, supra, was a case ooncerned with “ordinary expense™
and the warrants were pa:abls out of thn gsnornl rovonns fund.,
The court observed:

% ¥ v3t geems to us it sasily could be de-
termined at any timses whether the sum of claims
representing ordinary expenses of the ¢ounty a~
mounted to as much as- it reasonadly could be ex-
pected the current revenues of the county would
-amount te. When it was found they 414, it seons
to us it might very wall be sald that such ordi-
nary expenses of the county as were thereafter
incurred were within the prohibition of sesction
7 of Artiole 11 of the Constitution.”

It 1as our opinion that warrants issued by a county for
surrent expenges are void, where no provision is made as provided
in Constitution, Article 11, SBection 7, at the tims the cbliga-
tion is incurred and it 1s intended that they shall be paild out
of revenues of future years, or where such warrants when added
to valid outstanding warrants agalnst the fund exceed the avail-
able balance and the reasonable and lawfully contemplated or ex-~
peoted revenues for that year. What may be reasonably and lawfull)
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contemplated or expected revenues for the year does not neces-
sarily depend.upon actual collections.

Inasmuch as your request doses not set forth the facts
controlling the warrants you have in mind, we are unable to
glve you a categorical answer as to their valildity.

Yours very truly

ATTORNEY GENERAL OF TEXAS

By ,&%, w
Cecil C. Cammaok

APPROVED JUL 14, 1939 - Assistant
CCCs Jm .
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