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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN '

Kay 29, 1939

Hon, Terke E, Mc¥icheel
County Attorney

Cass County

l1inden, Texus

Dear 8irs

oy of any distriet, ecounty, oity,
procinet, sehool distriet, or other muni~
oipa) sibdivision of this state, or any
offidér or member of any &tate, distrioct,
ecunty, oity, sahool 4istriet or other
municipal board, or judge of any sowrt,
ereated by or under authority of any gon-
eral or special law of this state, or any
member of the Lsgislature, shall apoint
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or vote for, or confirr the appointment to
afly office, rosition, clerkship, employment
or duty, of any person related within the
second degree by affinity or within the third
degree by consanguinity to the person so ap~
pointing or so veting, or to any other nmen~
ber of eny such board, the legislature, or
court of which such person so appointing or
voting many be & member, when the salary,
fees, or compensation of such appointee is
to be paid for, directly or indireetly, out
of or from: pubhc funds or fees of ce

of any kind or charaoter whatsoever,*

Article 3902, Revieed Civil Statutes of Texas,
in part, resds as follows: S ' ’

- "Deputies -~ appointment of - Whenever

any distriet, county or precinct officer shall.

" require the services of deputies, assistents
or clerks in the performansce of fis duties
he shall apply to the County Commissiocners?
Court of his eount{.tar, authority fto appoint
such deputies, assistants and olerks, stating
by sworn appﬂutim the pumber needed, the
position to be filled and the amount to be
paid., Said spplication shall be acoompanied
by a statement showing the probadle receipts
from fees, comxissions and oampensation to de
oolleated Dy sald office during the fiscal
yoar and the probadlp disbursements which shall
inolude all salzries and expenses of sald
office; and said cowrt shall make its order
authorizing the arpointment of such deputies,
aszistanés and clerks and fix the campensation
to be paid them within the limitatious herein
preoscribed and determine ths nuxber to be

" appointed as in the diseretion of sald eourt

may be proper; provided that in no cass shall
the Commissioners' Court or menmber therecs
attempt 10 Influence the appointment of

person a§ deputy, assistant or clerk In any
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office. 'hon the entry of such order the
officers a rlying for such assistents, de6-
puties or olerks shall be authorized to
appoint themn; provided that sald comrensa-
Ei on shall not exceed the maximum amount
hereinafter set out. The compensation which
may be allowed to the deputies, assistents
or c¢lerks above named for their services
shall be & reasonable one, not to exaceed
the following amouNtBlesee™

This department has repeatedly ruled that the
appointment of a relative of the commissioners® court by
another county officer as & deputy is not in violation of
the pepotiom law and that the fact that the commissioners*
oourt sets the number of deputies to be appolinted does
not amount to a confirmation of the appointment,

On February 9, 1032, this department held, in
an opinion by Hon. R, C, ¥Waters, Assistant At . Gend
eral, that it was not a viclation of the nepotisn for
a tax ocollector to appoint as his ssaistant or dcputl,_aﬁ
son of a ocounty ccamissioner arter the commissicners®
oourt had authorized the appoiniment of such deputy in
;:cordnnoo with Article 3902, Revissd Civil EBtatutes of
XB8y :

On Yarch 2, 1935, this department held in an.
opinion by Hon, C. M. XKennedy, Assistant Attorney General,
that a deputy sheriff who is a first ocousin of one of the
mexbers of the commissicners' court would not be prohidited:
: from serving as suoch or 4id his appointment by the sheriff
"+ - Yyiolate the terms of Artiole 432, Penal Code of Texas, or
' the allowance of his salary by the commisaeioners® court
constitute a violation of such nepotism law boozuse the
comniasioners' court 4id not appoint or vote for or confirm

_ the appointment of such deputy sheriff.

H - On Saptember 2], 1935, this department held in
an opinion by Hon. Jos J, Alsup, Assiptent Attorney General,
thet a person related to the county judge in the prohidi-

tive degree may serve as deputy c¢lerk and the fact that
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the corwmiszioners'! ccurt sets the number of ceputlies
to be aprointcd does not amount to a confirmation,

This derartment held on December 29% 1936,
in an opinion by Hon. Willlam ¥eCraw, Attorney Ceneral
of Texaa, thet the arpcintment of an uncle of one of
the resbers of the cormissioners! court as assistant
dictrict attomey was not & violaticn of the nepotism
lew of the atate of Texas,

On July 6, 1937, this department held in an
opinion by Hon, J. M. Proadhurst, Assistent Attorm{ _
Genernl, that appolntment of e rolative of the ajon=
ers' court by another county officer as a deputy was not
in viclation of the nepotism law,

Under the yrovisions of Article 3802, Bomod
c:hril Statutes, the county officer desiring deputies,
nmakez the application outlined in sald article to th. ;
ocommiseionerst gourt for the authority to int suech
deput ie8. The cosmissionsrs® court grants authority
to appoint to the orricar and sots.the salary bntmtho
eprointment is made. The sozmmissiocners'® court has no
authority to attempt to designate whom the officer shall
appoint and is specifically forbidden to do so by this
article, The commiassioners' ocourt does not confirm the
appointes, ’

In answer to your rirst question, you are n—
spectfully advised that it iz the opinion of this &
ment that it $s not a violation of the nepotism law rnr
the district olerk to arpoint a deputy district alerk
who ig a £ister of the aoting aounty judge of the sounty.
You are further respeoctfully advised that it is the opine
ion of this department that in suoh ¢ese the cormissioners?
oourt does not confirm the appointment,

¥With reference to your second question, you are
respeotfully advised thet this department hes repoatédly
ruled thut relationship by arrinity includes only the re=
lationship of the hushand %o his wife's blood kindred or
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relatinnship of the wife to the hushand'n bdood kindred,
end thut personc related only by affinity to the hus-
hund are nct related to the wife and vice versa, phrsons
related only by affinity to the wife are not reiatcd to
the husband., We respectifully refer you to the opinion
of thie department written February 18, 1931&, by Hon.

Ce Ae. Swoeten, Assistant Attorney Ceneral.

ATTinity 1s the tie wlhicli exists between one
mexber of a marriege and the blood relations of the other
membhor; it arises in consequence of a marriage. 235 Tex,
Jur., Sec. 40,

There is no affinity between the kinsmen of
both the husband and wife, such as a brothsr of the huse
band and a sister of the wife. This iz termed By the
medical profession as affinitas affinitatis, DBecause
the connection is not formed detween one s e and the
kinsmen of the other, Seabdbrook vs., First Nationmal Bank,
171 SW 247. Tha oounty cowrt judge whose daughter was
the wife of litigant's son was not related by affinity
to the litigant tq disqualify him from sitting in the
cause, Williams vs, Yoster, 233 SW 120,

On September 28, 1938, this department held
in an opinion by Hon, R. E., Oray, Assistent Attorney
General, that a distriet olerk could not employ as-his
deputy the wif'e of his wife's father, sald wife not being
the mother of the wife of the 4distriet clerk, and would
be in the prohibitive degree and the same effeative reo-
letionship by affinity. This opinion is hereby express-
ly overruled and withdrewn, '

You are therefore respectfully advised that in
enswer to your second question, it is the opinion of this
department that the distriot cicrk i3 not related hy
affinity to his step-mother-in-law, You are further re-
gpectfully advised that it is the opinicn of this depart-
ment that the district clerk would not violate the nepotism
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the law in enrloying his gald step-ricther-inelaw as
his deruty.

Trustins~ that this answers ycur inguiry, we

are
VYery truly yours
WIF AW JSTINION
- AFPROVED:



