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garALD Cs MANN
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AUSTIN
Mr. O, E. Gerron
County Attorney '
Eotor County
Odessa, Texas
Dear 8ir: Opinion No. 0~90§
Re: Authority of zommisgioners '
eourt to
county
o)X park
PUTrDOS P4
By your letter of Sep er~§, 1939, you re-
quest the opinion of this e apon the following
two questions, which we qOQte
*"l. 1Is the g ery”’ oourt
- authorized un! R78°Qf the

issicners' court of BoLoxr
Ted an sleotion for the pur-
ose termining that Xatey County
should levy snd collect taxes £or the
purpose of purchasing snd lmproving lands
for the use of e coumty perk, The bonds
were voted by the taxpsyers of E¢tor Coun~
ty, snd the monsey is now availadle %o pur-
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chase the park site. A group of individuals
known as the Basedball Agsociation of Odessa
owns a basedball park in the city of Odessa
and owes an indebtedness in the sum of
$1,800 upon said park. They have requested
the commissioners' court of Eotor County to
assume and pay off such indebtedness and to
take said basedall park for a part of the
county park. The baseball park would be &
county-ocity park, the county paying the
£1,800 indebtedness against said baseball
park, end thereafter the same would be the
problem of the city of Cdessa. Of course,
the bagedball park would not be adjacent to
Oor near the original county park site for
whioch the bonds were originally voted, and
the original park is a county project and
the city will not be obligated in any way
for the purchass of same or the upkeep."

The bond record, as submitted to the Attorney
Cenaral's department for approval of these bonds, which
record is now on file in the Comptroller's office, bears
the notation that tre bonds were voted for the purposs
of "purchasing lands”  to bs used for public parks with-
in the boundary limits ol county."

Under these facts, the commissioners' court
is not required to purchase any particular site, nor
iz the oommissioners' court bound to purchase cnly one
site, City of Beaumont v. “Matthew Cartwright Land
% Imgrovumens Company (Civ, App., Beaumont, 1920) 224
Sw 589,

In addition to Artiole 6078, which you havs
cited in your lstter, we wish to osll your attention to
Article 6080 and Sections 1, 2 and 3 of Article 608le.
Since the two statukes and the three sections of the third
are relatively short, ws are quoting them in full:

7Article 6078, Taxable parks

"Eaoch commissioners' court is authori:zed
t0 levy and collect a tax not to exceed five
cents on sach $100 of assessed valuation of
the county for the purchase and improvement
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of lands for use as county parks which

shall consist of not more than one hundred
acres, and shall not exceed more than four
in any one county., No suoh tax shall be
lavied and collected unti) the proposition
is submitted to and ratified by the proper-
ty tax-paying voters of the county at a
general or spscial elesotion ocalled for

that purpose, provided & two-thirds major-
ity of the property tax-paying voters of such
county, at an elsction held for such purposs,
shall determine in favor of sald tax. If
said court desires to estedlish two or more
of such county parks they shall locats them
in widely separated portions of the county.
Said court shall have full power and control
over any and all such parks and may levy and
collect an annual tax sufficient in their
Judgment to properly maintain such parks and
build and construct peavilions and such other
buildinss as they may deem neceasary, lay
out and open driveways and walks, pave the
asme or aany part thereof, set out tress and
shrubbery, construct ditches or lakes, and
make such other improvemetts as they may
deem propsr., Such parks shall remain open
for the free uss of the public under such
reasonable rules and reguistions as sal
ocourt may preacribe.” '

"Article 6080, City Parks

"The governing body of eny incorporated

city ma urchase, impro ve and maintain land
ro:ryusoyag city pirks? Such parks shall not

exceed two in number for each two thousand
inhabitants, If such body establliahes more
than one of such parks, it shall locate them
in widely separated parts of the city. Such
body is authorized to levy &nd collect a tax
not tt0 exceed rive cents on sach one hundred
dollars of its assessed valuation for the pur-
chase and improvement of lands for use as such
parks, and may levy and collect a like annual
tax to properly maintain such parks. Said
body shall have full power and authority

over all suoh parks, and aay dbuild and con-
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struct such bullding: as they may deem
necessary, lay out and open driveways and
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ditches or lakes, sst out trees and shruds,
and make such other improvements as they
may deem proper. Suoh parks shall remain
open for the free use of the public under
sucgbreasonablc Tules as said body may pre-
soribe.

"Article $08le. Condemnation or purchase
by the county or incorporated city of land for
parks or playgrounds; cooperation with Stats
Parks Board;

"Sec. 1. That eny county or any in-
corporeted city of this State, either inde-
pendently or in cooperation with sach other,
or with the Texas State Parks Board, may ac-
quire by girt or purochese or by condemnation
proceedings, lands to be used for public parks
and playgrounds, auch lands to be situated in
any locality in this State 2nd in any sized
tracts deemsd suiteble by the governing bvody
of the city or county acquiring same; pro-~
vided, however, that lands to be scquired
by any such city or county for said purposes
may be, in the discretion of the governing
body thereof, situated within the State,
either within or without the boundary limits
of such city, but within the boundery limite
of said county and within the limits of said
oounty wherein said city lies or 1is situated,

"Sec. 2, To pay for lands for park
purposes, an incorporated city and/or county
may issue donds, and may levy a tax not ex-
ceeding Ten (10f'canta on the One Hundred
Dollers (£100) valuation of taxable property
in such e¢ity and/or county to pay the interest
and provide a sinking fund to retire such bonds,
the issuance of such bonds, and the collection
of taxes in payment thereof to bde in accordance
with the provisions of Chapter 1, Title 22, Fe-
vised Civil Statutes of 1925, governing the
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issrance of bonds dy cities, towns and/or
counties in this State; this Seotion shall
be construsd to authorize the lavying of
said tax not sxceeding Ten {10) Cents on
the One Hunired Dollars ($100) of valua-
tion notwithstanding the provisions or
A;ti;%; 6080 of the Revised Civil Statutes
o .

"Sec. ). All parks aocquired by author-
ity of this Aot shall be under the control
and managemsnt of the city or county acquir-
ing same or by the aity snd county Jjointly,
where they have soted jointly in acquiring
same, provided that the Commisaioners' Court
and the City Commission or City Counoil may,
by agreement with the State Parks Board,
turn the land over to< the State Farke Board
to be operated as a pudlic park, the expense
of the improvement and opsration of such park
to be paid by the county end/or city, aacord-

to the agreement %c be made Detwean such
municipalities and the State Parks Board.

"All counties and incorporated cities
are authorized to levy a tex of not excsed-
ing five (4) cents on the One Hundred (§100)
Dollare property valuation to creates a fund
for the improvement and operation of such
parka,"®

Your first question obviously refers to the fol-
lowing provision in Article 6078:

“Ir sald court desires to eatadlish two
or more of such sounty parks they shall locate
them in widely separated portions of the coun~

ty."

The phrase "in widely ssparated portions of the
county” is ambiguous and supplies no fixed standard for
determining just what distance shall separate the parks.



The courts in the face of such ambiguity havs
‘been inclined to follow the construction placed on such
a provision by the body or official charged with enforc-
ing the statute. 39 Tex, Juris. 235, Seo. 126.

Thus, the determination of the ocommissioners’
court as to just whet is a wide separation, in the absence
of arbitrary or capriocious action dby that dody, will not
ordinarily be disturbed by the courts. Xoy v, Schneider,
110 Tex. 369, 221 Sw 880.

Yor exanple, Article 333 of the Code of Criminal
Procedure requires that Jjury commissioners "be residents of
different portions of the county.”

In Willlams v, State, 45 Tex. Cr. Rep. 218, 75
S¥ 859, the Court of Criminal Appeals pointed cut that
the statute does not say how far the commissicners shall
live from each other,but merely that they shall reside
in different portions of the county, and held that it
was permissidle to select all three commissioners from
the City of Houston, sven though that city 414 not include
most of the territory of the county.

This provision was again questioned in Buchanan
v. State (Cr. App. 1927) 298 SW 569, and the court held
that it vas permissible to selact two commissioners from
the town of Fanhandle snd the third from the town of
¥hite Deer in Carson County.

Thersfore, it seems to us to rest within the
sound discretion of the commissioners' court to detsrmine
whether the county parks shall bs separated by a distance
of one miles or ten or more nilss, so long as the commis-
sioners rake a bdona fide effort to comply with the statute
and to ssrve the best interssts of the county.

Your second question involves a definition of
the word "park."

The 4iotionary definition of & park is "a plece
of ground in or near a oity or town kept for ornament and
recreation and usually enclosed.” Webster's New Inter-
national Dictionary, Second Edition, unabridged, 1938,
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*In the gensral acceptance of the term, a pudb-
11¢ park is said to be a tract of land, grest or small,
dedicated and maintained for the purpose of pleasurs,
exercise, amusement or ornament; a place to which the
public at large may resort to for recreation, air and
light.* wiggins v, City of Fort Worth, 299 SW 468,

The right of pudlioc authorities charged with
administration of parks to place on the park ground cer-
tain mechancial contrivances which contribute to the
amusement and recreation of the public who frequent the
parks is gensrally recognized., Emmons v, City of Vir-
ginla, 152 ¥inn, 29%, 188 Nw 561, 29 ALR, 860,

The California ocourt points out that ths devo-
tion of s rsasonable portion of a publie park to tennis
courts, oroquet grounds and children's playgrounds, with
suitable appliances for these forms of public amusement
and reaoreation comes striotly within the proper and legit-
imate use for which public¢ parks are created, Caulrield
v. Barwick (1915) 27 Cal. App. 493, 150 P. 646.

With regard to iuprovements in county parks
Article 6078 empowers the commiasioners' court to »buia
and construct paviliona and such other buildings ss they
may deem necessary, lay out and open driveways and walks,
pave the same or any part thersof, set out trees and
shrubbery, construct ditches and lakes, and make such
other improvements as they may deen proper. ¥ The gov-
erning body of an Incorporatai oty or ¥own is given
th same suthority in connection with its parks by Article

080,

It seema to us that the commissioners' oourt
undoubtedly would be authorized under Article 6078 to
devote a portion of its park grounds to a baseball
park., If it may purchase ground smd lay out a dassball
stadium, no suffiocient reason ocours to us why it may
not purchase a baseball stadium as part of the county's
park systen.

Your statement of faots ralses & third question,
vhich we deem it advisable to consider also in coanection
with this opinicn; that is, whethar the county would de
authorized to purchass this baseball park and turn it over



-

Honorable 0., E. Qerron, page 8

to the oity to opereate and maintain,

. *Counties being component parts of the
Otate, have no powers or duties except those
oclearly set forth and defined in the Constitu-
tion end statutes. The statutes of Texas have
xlearly definsd the powers, prescribded the
duties and imposed the liabilities of the
Commissioners! Court, the medium through which
the different counties act, end from those
statutes must ocome all the authorities vested in
the oounties." PREdwards County v. Jennings, 33
iabg. 585 (Civ. App.1895); affirmed, 35 3. W.

Article 8078 refers exolusively to parks bdought
and maintained by a county, and Article 6080 refers ex-
clusively to parks bought and maintalned by a oity. Any
authority for the purchase of a park by the county to be
maintained by the oity must come ir at all from Artiole
6081le, Section 3 of this latter article provides, specl-
fioally, that park land acquired under its provisions shall
be mana%ed and controlled by the ocity or county acquiring
sane, £ the park is acquired jointly by the city and
county, they must Jjointly control it. No authority is to
be found here for acquisition by the county and management
and oontrol by the city, or vice versa, :

:‘a?—"R%ijVEDDEC 5, 193¢
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