OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Hon., Tom A, Craven
County Auwditor
¥olennan County
Waco, Texas

Dear Sir:
Opimion Ho.0.919

Re: Mileags ohs geable by »
‘ ar the racts O

nidn on the following
5 office.

as follows:

is the cor~
questim

g in his oar. makes an arrest,
aréeithe prisoner to the jail at *the -

nuntr peat) and afterwerd charges ure $iled,

hat pileggde may be eharged by that eonste~

‘{b)s When & comstable in an ocutlying
precinct hears of or &isdovers & law violation,
without a warrant maekea an arrest, trans

the prisoner to the off'ice of the Justice of
the Peace of his preoinet, charges are filed
punishment 1s essessed, the prisoner is eomitt-
ed jeil, the consteble transports the prisoner
to the iau at the county seat, what mileage
mey be eharged by the canstable?
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"{c). When a conatable is informed by
the police department, Joocated in the same

city as the county ssat, they are holding a

certain prisoner that they want transferred

to the orunty jall, after charges are riled and
a warrant issued by the proper justice of the
peace the constable goegs to the city jail se~
cures the prisoner and transports such a pri-
soner to the county jail, what mileage mey be
charged by the constable?

"I'd]- IUndar tha asma oivoumstannes as out-

1ined under (6) but the constable travels to

the oity Jail before charges are filed in the
proper county court and before warrant is issued,
sscures the prisonsr and pranaports such prison-
er to the county Jjaii, what mileage may de
charged by the constable?l

"{e). After warrant for arrest is issued
the eonstable, located the defendant, mukes
the arrest and transports the prisoner to the
county Jall, what mileage mey de charged dy the
oconstahle?

PRy g

#{f}. MoOregor is twenty miles from the
county seat. The constable mekes an arrest at
‘MeGregor, charges are filed with the Justice
of the Peace at MoGregor, the trial of the de-
fandant is postponed, there are no facilities
for keeping e prisoner at MoGregor and the con=-
stable transports the pyrisoner to the county
Jail (twenty miles away). A few days later the
constable travels to the county jall, secures

the defsndant and transports him to MoGregor

for trial, the defendant is committed to Jjail
and the constable egainétyansports the prisoner
to the county jall. ¥hat mileage may be charged
by the constable?

®"All the above questions refer to instances
where arrests are meds within the county. Con-
stables in Kolenngn County are on a fea basgis.,"
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Article 1065, C. C, P, rends as follows, in

*The following fees shall be allowed
the sheriff, or other peace officer per-
forming the seme services in misdemeanor
oases, to be taxed against the defendant
on convioction:

L
L E X RN R ]

*9. For conveying a prisoner after
convioction to the county Jjail, for each
mile, going &nd oocming, by tho neayrest prac-
tioablo route by privato oonveyance, ten
cents & mile, or by mi.lway, seven and one-~
half cents a mile.,

”
L XY XN RN

*]1l, For each nmile he mey be emmpellsd
to travel in exeocuting oriminal process and
summoning or attaching witness, seven and
one~half cents. For traveling in the servioce
of process not otherwise provided for, the
sum of seven and one~half cents for each mile
going and returning. If two er more jpersons
are mentioned in the same writ, or two or '
more writs in the zame case, he shall charge
only for the distance aotually and necessarily
traveled in the same,”

Article 1067, C, C, P, reads as follows: -

"Constadles, marshals or other peace
officers who exefute process and perform
services for justices in oriminal aotions,
shall receive the same foes allmd 40 sher-
irffs for tho same servigces,”

mnzssumcouacMMPmomm
Teads as follows: )

"The or:‘rim, or psrson executing a ware
rent of arrest, shall teke the person whom he



557

Hon. Tom A, Craven, Page 4

is directed to arrest forthwith before the
magiastrate who issued the warramt, or before
the magistrate named in the warrant."™

It is necessary that we bear in mind the fact
that the fee statutes are strioctly construed and fees
by Implication are not permitted. It is a very settled
. matter that the constables, who is compensated on a fee
basgis, is not entitled to any fee at all in a misdemeanor
case unlsss a conviction is obtained. Tex. :qﬁi Vol. 34,
page 4563 McCalla vs, City of Rockdale, 46 5W 854. .

The case of Wharton County vs. Aklday, 19 BY
291, holds in effect that unless the statutes axpressly
provide fees by thes way of compensation for the particular
services rendered by an officer, the courts have no power
to £ix a reascnable ocompensation therefor as they would
in eotion between man and man for services rendered in
the absence -of a gontract. :

. Under the striat interpretation of the fee sta~
tutes, particularly in oriminal oases where the costs are
charged and taxed against defendant, there does not seem
to be any reasonable basis for lidveral construction.

-In view of the foregoing authorities you are re-
spectfully advised that it is the opinion of this depart-
ment that your questiomsshould be answered as followst

: {a) When a constable is informed of the law vio~
lation and travels to the pleace of such violation or dis-
eovers a law violation while driving in his cayr, makes an
arrest without a warrant and transports the prisonsr to the
i;}l at the county seat, the consteble cannot charge any

Sage. ’

{b) When a oonstable in an cutlying precinct
hears of or discovers a law violation and mekes a legal
arrest without a warrant and transports the prisoner to the
office of the Justioe of the Peace of his precinot, where
charges are rfiled, punisiment asssssed end the prisoner
conmitted to jail, the comstable is entitled to mileage
fegs for conveying the prisoner after conuviction tothe
county jail for each mile going and ocming by the nearest
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practical route by private conveyance, ten cents a mile,
or by railway, seven snd one-half cents a mils., :

{c) ¥hen a constable is informed by the police
department looated in the same city as the county seat,
they are holding e certain prisoner that they want trana-
ferred to the county JAil, after charges are filed and
a werrant issued by the proper justioce of the peace, the
oonstable is entitled to seven and one-half cents ber mile
actually travellsd in going for and returning such priscner
to the county jail.

{(d) Under the same cirocumstances as outlined under
{c} but the constable travils to the oity jail defore the
charges are filed in the proper justice court before warrant
is jssued, secdures the prizoner and transports such prisoner
t0o the county Jall, such constable wou'.ld not be entitled to

any mileage fee.

(e) After warrant for arrest is issued the oon-
stable locates the defendant, makes the arrest and trans-
ports the prisoner to the county Jail, thstoonstable would
be entitled to seven and one-half cents per mile actually
and neocessarily travelled in goinrg for and returning such
prisoner to the county Jeil,

- {£) T™e constable would be entitled to seven and
one-half ocents per mile for conveying a prisoner from
MaoGregor t0 Waco or vice versa, before conviotion; providad,
the constable had a werrant of arrest for sush prisoner.
and after conviction in the Justice Court at MeGregor, the
* constable would be entitled to ten cents per mile when tra-
veling by privete conveyance, and seven and one-half pents
per mile when traveling by railwqy, when transporting such

siner from the Justice Court of MHoCGregor to the county
Jail at the ocounty seat.

Trusting the foregoing answers your inquiry, we
are : : _

Yours very truly

' - APPROVE
APPROVED JUL 13, 1939 WM- e ¢ COMMITTE
Ardell Willisms m

BY.

i
CHAIRMAN




