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‘opinion Ko. 0--9\90<5B
Re; Fees under Art, 1055;

ter of June 16, 1939, enc sl a\gopy, of an op:lnion
furnished by you 4o the fomm srat) Court of your
oounty, and asking our a pYative toc sams, In
accordance with the provisiwna iele 4399, Revip~

ed Civil Statutes, th whieh youlsomply, we are glad
t0o rendar this ag

Dear Sirs

N\C+CePay 1925, you place

passed by the Forty-
sixth Lsgialat €& 0% being a gurative statute, and

hold tix £ Lk st/ anendment to be to vi-

teliz€ H.B. : y-firth Legislature (chap.
488 z.- ; iws, 45%h leg., Reg. Sesa.),
Wy A sp$titutional by opinlon Ro.0-23
(conference lon Noe. 3032) of this administration,

By Bouse Bill No. 205, Acts of the
sy-sixth Legislature, Regular Session,
which~t11l was approved on Kay 15, 1939,

and wiich billl beoame effective hay 15, 1939,
the Legislature re-anaoted and passed the
identical Fouse Bill Ko. 727, of the Forty—-
TIfth Leg.slature « » x

av
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You then guote the emergency clause of H.B.
205,

Recently we rendered opinion No. 0-907 to
Hon. I. Praedeckl, County Auditor of Galveston County,
and in that opinion we held H.B. 205 as enacted a con-
stitutional and valid statute. However, the gquestion
ralsed by Mr. Prasdecki was the faoct that the emergen-
cy ¢lause proclaimed H.B. 205 to be the sams Aot as
H.B. 727, supra, whereas in truth there were subgtan-
tial and material) changes in the text., We held in our
opinion in thut oase that the emergency clause being
erronecus 4id not vitiate the bill,

We enclose, herewith, a copy ot'opinibn No.
0-807 for your consideration. You will readily note
from reading same the differences in the two amsndato-
Iy Aots.

_ However, if it should be oconceded the terms
of H.B. 205 passed in 1939, and H.B, 727, the 1937 Aot
declared unconstitutional, wers synonymous, the effest
would not be to maks counties liable for costs aoceru-~
ing from the tims H.B. 727 was declared unconstitution-
2l until the executive approval of H.B. 205 made it
effeotive as a law, We quote the followlng from 39
Tex, Jur. 4l:

"The enactment of curative statutes con-
stitutes a valid exerclse of legislative
power, In this manner the Leglslature can
give capacity or dispsnse with any foarmalie
ty it could have previously given or dispens-
ed with, In short, it can ratify anything
it could have authorized in the first instance,
But “he lLsgislature ocannot breathe the breath
of life into & dead thing.' Thus it ocannot
validate an unconstitutional ststute, nor

vitallze a vold Judgment.® (Emphasis ours).

We cuote from 12 C.J. 1092:

"an unconstlitutional statute is absolute-
1y null and vold ab initlio, having no bind~
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ing force; and is not validuted by a subse-
quent Constitutional Amendment removing the
regtrietion by which its enactment was pro-
hibited. Such statutes are regarded as
though they had never been In existence and
are not Included In OGonstItutional provisions
intended to continue existing laws in forece
until altered or repsaled by legislative aoc-
tion, such provisions having reference only
10 gsuch laws as are constitutional and wvalid.

Nor has a legiglature authority to val-
Tdate an unconstitution 0066 oM
{Emphaslis ours)

The cases cited by you in your able brief
interpret and construe valldating or ourative Aots
wiiloh are so designated by their terms., %¥We have been
unable to find any autrority holding an amendment to
a statute whileh materially varies the terms of the
amended act to ooccupy the status of, or serve the pur-
pose of, a aurative Act.

We, thersfore, hold that H.B. 205, supra,
while constitutional and valid, does not operate as
a retroactive law, and that officers are not entitled
10 be paid fees by the county from the time of our
holding H.B. 727 unconstitutional to the effective
date of i.B. 205,

With ref:rence to the second part of your
brief, we adhere to opinion No. 0-677 written to you
on May 12, 1939, by Assisgtant Attorney General Wm. J.
Re. King. Of course sach instance would dspend upon
its own faect situation, but we 4o not believe the sub-
stitution of the words "discharges the same by means
of workin; such fine out on the county roads or on
any county project” in H.B. 205, would call for a ma~

erially diffcrent interpretation fram that placed on
the words "satisfled the fins and costs adjudged
against him in full by labor ir the workhouse, on the
county farm, on the public roads or upon sny vublle
works of the county"™ as same appeare Artlole 55,
C.C.Fe, prior to the amendment., Especially is this
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true when considered in conneotion with the language

of Article 783, C.C.P., as construed by Mr, King in
his opinion No. 0-877.

Article 793 provides in substance that where
a defendant is convioted of a misdemeanor and his
punishment 18 assessed at a pecuniary fine, if he 1s
unable to pay the fine and costs assessed agalnat
him he may for such time as will satisfy the judgment
be put to work in the workhouse, or on the county
fa:m, or on public improvements of the county, of if

there be no workhouse, farm or improvemesnts, he shall
be imprisoned in jail.

Yours very truly
ATTO ENERAL OF TEXAS

vl Brgnain Lol

eon jamin Woodall
Assistans

APPROVED JUL 8, 1939




