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Honorable George H. Sheppard
Comptroller of Public Ascounts A
Angtin, Texas <

Dear Birs

Opinion No:-{0=1018 \

Ret Refund of mh\m -

date of sals.

We are in receipt of r\etter of &
whiech reads a8 ruuon:
, ir at me- |
,m x%‘ﬁwm ot X

unttoth- m—v

Aj.mn and filed in the Comp-
Department llomber 28, 1958.

e question arises in the paymant

az rmua.u by mail,
4 Pene-American Ay~
at B wm e May 350, 1938, Claim
s tax was made by Pan~

\:g ‘or the 50th of May iz to be taien as
4ute of purchase, or date of sals. If
30th is to be taken as the date of
e, then the olaim was filed within a
gi_;; months' perfod., If the E7th is to be
taken &s the date of sale, then the six
moaths® limitation hes run,
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"In this connestion I refer you to
Artiocle 70652~13,

"I shall thenk you to edvise this
depertment as to whioh of the dates, May
27, 1%38, or May 30, 1938, 18 to bde con-
sidered as the dats of scle,.,”

We have slso bDeen lufomed that the invoice indi-
cstes that the car of motor fuel referred to in your letter
was shipped freight prepaid, terms net 30 days, price f.o.b,
point of origin, asnd was no doudt shipped on open bBill of
leding. ‘

Article 70635a-13, R. C. S., 1925, insofar as it
applies to the limitetion on the refund of motor fuel tax,
provides as follows:

"{g}] When a clsimant purchases or
aoquires for use notor fuel upon whigh
a refund of the tax may be due, he shall
within six (4) months from the date of
purohase of motor fusls upon which e
refund is claimed, and not thereafter,
file with the Comptroller en affidevit
on such forma as may ba presoribed by
the Comptroller « . « No refund shall
be made where motor fuel is used later
thun six {6) months from the date of
purchase or sppropriation snd no refund
shull ever be meds whare it aphears from
the invoice or from the affidavit or
other evidsence submitted thzt the sale
Or purchese was made more than s ’_31:[
months prior to the date of the filling

of the epplloation for refund in the
office og the Comptroller,”

#hen referring to the date of sale or purchase it
must be presumed thet the Leglslature hud in mind the oom-
monly understood meaning of thoss terms es defined by the
ocourts, unless it olearly sppears from the oontext that a
diffareat meaning wes intended, 39 Tex. Jur. p. 187, p. 200,
We fipd nothing in the mrot whioh would indiocete that the
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1ALD Legislature intended the date of sale to be other than that
roans definitely established by the courts,

When the fuel in question was delivered into the
tank car at Port Arthur it was thereby segregated from the
masa, fdentified and put in a deliveresdble ocondition. 37
Tex. Jur, p. 448, sec, 202,

It 18 an established rule of law that when pro-
perty is delivarad to a carrler by & vendor, pursusnt to
an order or contrect, or where the contract is silent on
the .place of delivery, the delivery to the oarrier oper-
ates as & delivery to the vendee, in the sbsence of a con-
traot or agreoment to the contreary, and upon the happen~
ing of the event title passes to the vendee and tha sale
is consummated, Alexander v, Heidenheimer (Com. App. 1920)
221 S, V. 942; Browning-Ferris Machine Compseny v. Tompson
(T Co Ae 1933}, 58 S, W. (2) 183; ZEmbres-MolLean Carriege
Company v. Lusk (T. C., A. 1895}, 33 5, . 154; Thomes v,
Gulf Banena Dispatch Compuny (T. C. Ae. 1930, writ dismisased),
zegs. W, (2) 685; Keller v. State (Tex. Cr. 1905), 87 S, W,
86%. o

It is ocur opinion that the date of sale of the
motor fuel under the facts above stated was May 27, 1938,

Yours very truly

ATTOINZY GENZRAL OF TRXAS

By . ,é;bﬁuﬂi‘fé
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