OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

SEmALD C. MANN
ATTORNEY SENERAL

Honorabls Warren MoDonald
County Attorney, Smith County
Tyler, Texas

Dear 8ir: i \
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Opinion Mo, oigdivﬂx:l \\
Re: Opinlon Xo.. 0-3,2 doeg not oon-
flict with Opinion No.\0-866

or Q Tqifnfﬁo. 0-713
Your letter of June 23,7197 is. received. }n:ziin
letter you state: ‘ \\\

<
"It is my informati t Honorable A. S.
Rollins, Assistant Attorney Gereral of Texas, on

Fedbruary 23, adviged Hongrabls Bert Yord, Adwinis-
trator, T:x %iqu Contiol rd, in a written

opinion, ing ocivizen of this stater
as used t qnor‘SQgsiol Aot, imposes
the resttiction that onwe must a eitizen of

the Tni States. inion also states that
ons may be the State of Texas and

oitizen of\theUn

nit is alsd my ormation that the Yorty-
nded the Texas Liguor Con-

" o d moadll scmmesmBecmaomd coascdBae Slaad
anl wWiR v PRAL RHNTLUWWAFLY PL VT JLIUFD wWa v

t be granted a permit by the Texas
or Codtrol Board to0 sell beer in the EBtate
unléss said pereon is a taxpaying citi-
the United States.

*In your opinion on the Medical Practice Aot
&8s smuended by the Forty-Sixth Legislature, you
m™iled that the requirement of oitizenship for

the practice of medioine in Texas is unoonstitu-
tionsl, and in that opinion, said that 'the courts
bave established the rights of resident aliens to
sngage in lawful oocupations to the same extent

as oitizens.' 1In other words, your opinion inval-
{dated that section of the Medical Praciice Aot

z

AN



Hon. Warren MoDonald, page 2

that proposed to restrict the practice of medicine
in Texas to citizens.

"The Forty-Sixth Legislature alsc enacted a
law known as the Cosmetology Aet, the purpose of
which wag to restrict allens from practicing besuty
culture in Texms, and you held the anti-alien
clause unconstitutional.

"It ocours to me that there is a conflict
in the opinion as given to Honorsble Bert Ford,
Administrator of the Texas Liguor Control Board
by Honorabdle A. S. Rollins on February 23, and
your opinion on ths amended Hudzoal Fractice Act
and your opinion on the anti-allen clause of the
Cosmetology lLaw,

*In view of your opinions on the laat two
matters to which reference has bdbeen made, I will
thank you if you will kindly advise:

*(a) Ir the Rollins' opirion is to be
followed, and

"{b} If the provision in the Texas Liquor
Control Ac¢t, providing that a pemmit to seil deer
iz the State of Texas cannot be granted to a

person unless said person is a 'taxpaying citizen
of the United Btates' is constitutiocnal,"”

You seema t0 place physicians, cosmetologists and
dispensers of liquor in the same class, and base your
inguiry on that olassification. We cannot coneur in
your seeming olassifiocation, but must enter a most vig-
orous protest,

The cosmetologist, the handmaliden of Venus, has cheer-
fully sntered uron that challenging task of improving that
vhich already approaches perfection, the appearance of Texes
womanhood. The cosmstologist therefore must be classed ts
the improver of womankind.

The physician, the disciple of Aesculapius, has throughout
recorded history been the minister of healing. It is ordain-
ed that the physician not only introduces you into soclety,
but presides at the three grsat events in your progress from
the nradla to the arave, ¥When that saintly soul gladly went
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down into the valley of the shadow of death in order that
she might triumphantly emerge, bringing you in her arms,

ehe found the physicisn there to 2id and comfort her, and
hie certificate placed upon the public records is your genesis.
Under our present statutes, 1f you be a loyal ct tizen of
Texas, it is the certificate of the physician that uhlocks
to you the door through which you enter holy wedloeck. When
your course has been run and you are about to make your exit
through the western window of life, it is his certificate
that secures for your mortal remains its last resting place,
and certifies your spirit's passage over the river Styx.

Even in anclent time it was stated: "Medicine does
not consider the interest of medicine, but the interest of
the body."™ If, according to the Baconian proverd, "A healthy
body is the tabernacle, but a sickly one the prison of the
soul,” then why are not the physicians the emancipators of
the souls of men? That group of men dedicated to the heal-
ing of the ills of humankind and making more tolerable human
existence, to the extent of that dedication, are followers
of the Great Physician. 8So devoted is the true physiclan
to the challénging task of relieving suffering,
so absorbed 4is he in that takk, that in all due reverence
it may be s8id of him that "Hes saved others, but Himself
He cannot save.™

In halting and inadequate words we have undertaken the
clagsification of the cosmetologist and the physician,

¥hat of the dbusiness of dispensing liquors? MNay that
busiBess be placed in the same class with the lmprovers
and healers ©of mankind? Does it improve or heal? 1Is not
that business and activity the very antithesis of improve-
ment and healing? Is the right to engage in thal dusiness
one of the privilages and immunities of citizenship? May
the States grant the privilege ta sell liquor to one class
and deny it to another? May anyons claim as a right the
privilege to sell liquor at any time or at any place?

How then may that dusiness be compared with the results
obtained by the cosmetologist and the physiclan, the improv-
erg and the hezlers? So far apart are these thest it may be
said that the gulf separating them ia as far as ths Rast is
from the West, and ne'er the twain shall meet.
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The authorities leave nc doudbt as to the correct answer
to these questions.

“The right to sell intoxicating liquors is
not one of the privileges or immunities of a
citizen of the United States, nor an inherent
right of citizenship. The entire business of
manufacturing and selling intoxicating liquors
is ccmpletely within the control ¢f the state;
and there is nothing in the Ccnstitutisn of the
United States to prevent it from regulating end
restraining the traffic, or from prohibiting it
altogether. Thus the state may grant to one class
the privilege to sell liquor, =nd deny it to
snother c¢lass; or it may restrict the right to
obtain licenses for the sale of intoxicating
liquors to the male inhabitants of the state.”
6 Ruling Case Law, p. 285,

"The merits of the present controversy will
be ascertained by the application of sound prineci-
Ples under the guidance of authoritative adjudica-
tions. The habdit of drunkenness, and th: evils
attendant upon it, have always received a consider-
able degree of attention from the lawneking power.
When we consider the proverty, misery, ruin end
wretchedness which intoxication entalls upon itas
unhappy victims; and the unspeakable voes which
must be endured dy helpless and inpocent beings
dependent upon them; and also the frequent crimes
and disorders produced by the same cause -- ws may
msasure in some degres, the necessity for a leg-
1slative remedy, if one can be found. Every
consideration connected with the pudlic welfare
{mperatively demands it., It is a duty which the
Legislature cannot evade. Thelr power over the
whole subject under the Constitution of this state
cannot at this day be questicned. They may pro-
hibit the sale of spirituous liquors entirely if
they see fit to do so; or they may restrict it
in any manner which their discreticn mey dictats.
No one can €laim as a right the powsr to sell,
either at any tisMe or at any plece or in any quan-
tity." Tragresser vs, Oray, 9 L. K. A. 780.
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"The right to sell intoxicating liguors,
sc far as such a right exists, is not one of the
rights growing ocut of citlzenship cf the Un ted
States." Barteneyer vs. lIova, 21 L. Ed, 929,

*e therefore answer your inquiry that Cpinicn
No. C-342 shiuld be followed, and that such opinicn is
not in conflict with the Constitution of the United
States.
Yours very truly

ATTOENEY GENERAL OF TIZTAS

By . £. Rollins
Assistant
ASR:pbp
AFFTROVED JUL 14, 1939
wW. F. WOrE
FPIRST ASSISTANT
ATTORNEY GENERAL ATFROVED
OFINICN COMMITTEE
BY V. ER. X.

CHATWMAN



